I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NQ(s). 2984 COF 2010

STATE OF WEST BENGAL & ORS. Appel | ant (s)
VERSUS
SATYANARAYAN PANDEY Respondent ( s)
ORDER

The present appeal is directed against the order dated
23.03. 2009 passed by the High Court of Judicature at Calcutta in
R V.W No.830 of 2005 arising fromWP.S. T. No.99 of 2004.

The respondent, a constable in Kol kata Police, aggrieved by
the order of dism ssal approached the West Bengal Adm nistrative
Tribunal (for short, ’'the tribunal), whi ch decl i ned to
interfere. Being aggrieved by the order of the tribunal, the
respondent herein had preferred a wit petition, which was al so
di snmi ssed on 10.02.2005. Thereafter, a review application was
filed asserting that certain | egal questions and factual issues
were not considered by the Division Bench and had they been
appositely considered the result wuld have been materially
al tered.

The Bench hearing the application for review proceeded to
deal with the charges, the findings recorded by the Disciplinary
Aut hority, the provisional order and further the order passed by
the crimnal court in the nmonth of June, 2002, whereby he was
acquitted of the charges and, in fact, proceeded to deal wth
the lis on nerits. It was noticed by the D vision Bench that
when the wit petition was di sposed of, the Division Bench had
failed to consider the inpact of the acquittal of the respondent
in the crimnal case. A contention was advanced, he could not
have been found guilty by the departnental authorities on the
same charges when he stood acquitted in the crimnal case
Certain authorities were brought to the notice of the Bench that
was hearing the review application. The Hi gh Court referred to
the decision in GM Tank v. State of GQujarat, reported in
(2006) 5 SCC 446 and dwelled upon the issues at length and
eventual ly opined that the order of disnissal passed against the
respondent coul d not be sustai ned. That apart, the Division
Bench adverted to nerits of the departnental proceedings and
came to opine that the order of dism ssal of the respondent was
di sproportionate, regard being had to the nature of the charge.

W have heard M. Avijit Bhattacharjee, |earned counsel for
the State of West Bengal. None present for the respondent. M.
Bhat t acharj ee submitted that in a review jurisdiction the High



Court should not have dwelled upon and dealt wth

aspects and delivered anot her judgnment which is inpermssible in
law. It is his submi ssion that the paraneters of review,
understood in law, were not applicable to the case at hand but
the H gh Court ventured to deal wth it in an inappropriate

manner .

Havi ng heard | earned counsel for the appellant-State

upon perusal of the judgnment of the High Court, we are

considered opinion that such a view could not have

expressed in exercise of the review jurisdiction, since
was no apparent error on record or a view has been

contrary to the material on record. That apart, we notice

the High Court has re-appreciated the facts, the
expressed the view on nerits as if it was hearing the

wit petition and further proceeded to discuss about

proportionality of the punishnent. The whol e exerci se,

di sposed to think, is inpermssible in |law and, accordingly,

order passed in the review petition by the H gh Court

asi de. Needless to enphasize, it is open to the respondent,
so advi sed, to challenge the original order passed by the

Court in the wit petition
In the result, the appeal is allowed. There shal
order as to costs.
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(Wth prayer for interimrelief and office report)

Dat e: 28/05/2013 This Appeal was called on for hearing today.

CORAM :
HON BLE DR. JUSTICE B.S. CHAUHAN
HON BLE MR JUSTI CE DI PAK M SRA
( VACATI ON BENCH)
For Appell ant(s) M. Avijit Bhattacharjee, Adv.

M . Bi kas Kargupt a, Adv.
Ms. Sarbani Kar, Adv.

For Respondent (s) M. R C. Kaushik, Adv. (Not present)



UPON hearing counsel the Court made the follow ng
ORDER

The appeal is allowed in terns of the signed order

| (NARENDRA PRASAD) | |(MS. NEG)
| COURT MASTER | | COURT MASTER

(Signed order is placed on the file)



