LYITEMNO1O01 COUR T NO 3 SECTI ONIIA

SUPREMECOIRTOFI NDI A
RECORDOFPROCEEDI NGS
CRE MI NALAPPEALNJSs). 92502001
MMH NDRAMLJI KERAI PATEL Appel I ant (s)
VER SUS
STATEO- G ARAT Respondent (s)

(Wth office report )

Date: 14/ 1 0/ 200 8 This Appeal was called on for hearing today.

CORAM :
HONBLED. JUSTI CEARI JI TPASAYAT
HONBLEM JUSTI CECK THAKKER
For Appellant(s) M.S. K. Dhol aki a, Sr. Adv.
M. Ashish Dhol aki a, adv.
M. Adarsh Priyad a r s hi ni, Adv.
Ms. Pro ml a,Adv.

For Respondent (s) Hemanti k a Wahi , Adv.
Pin ky, Adv.
K. Enatoli Sema, adv.

Soma n ath, Adv.

SFEEE

UPON hearing counsel the Court made the follow ng
ORDER

The appeal is disposed of in terns of the signed order.

(Shashi Sareen) (Shashi Bal a Vij)
Court Master Court Master
(signed reportabl e Judgnent is placed on the file)
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Challenge in this appeal is to the judgnent of a Division
Bench of the Gujarat High Court. The appellant faced tria
of fence puni shabl e under Sections 3 0 2, 30 7 and 50 6 (2) of Indian
Pen al Code, 18 6 0 (in short "IPC) for having caused hom cidal death
of one Kunverba Ka nji (hereinafter referred to as the 'deceased’)

and causing injuries to J a suben Pre nji, the conplaina nt.

e

occur ence t ook pl ace on 18 12. 1989 at about 7
e

background of the occurence was that the appellant was supposedly

in love with the grand- daughter of the deceased i.e. the daughter of
the conpl aina nt Ja suben Preni. As the two | adies objected to the

proposal of marri age given by the accused, he took out his anger on

the two | adies and took the life of one and caused serious injuries to

the other. After investigation, the Investigating Oficer

filed charge sheet, the trial was hel d as the accused pl eaded

i nnocence. Learned Additional Sessions Judge, Kutch at Bhuj was

of the view that the accused was guilty of offence punishable under
Section 32 4 | PC and was sentenced to undergo inprison nent for

two years and pay fine of Rs. 2,0 0 0/ - in default to undergo S.1. for
si x nonths. The accused was al so found guilty of offence punishable

under Section 4 5 2 and was sentenced to undergo inprison nent for

one year and fine of Rs. 50 0 /- , in default, to undergo S.1. for two
nmont hs. Quest i oni ng the correctness of the order, the State
preferred an appeal in terns of Section 3 7 8 of the Code of Crimna
Procedure, 19 7 3 (in short 'Code’'). Pri ma ry challenge was to the
acquittal of the accused in respect of offences punishabl e under

Section 30 2 and 30 7 I PC. The Hi gh Court on anal ysis of the

evi dence, nore particularly that of P W1 |, the conplain ant and

P W2, the Doctor, canme to hold that the trial court was not justified

in directing the acquittal of the accused in respect of offence

puni shabl e under Section 30 2 | PC. The Hi gh Court al so said that
the accused was guilty of offence punishable under Section 30 7 | PC

Questioning the correctness of the order passed by

for

Th

Th



the Hi gh Court, the present appeal has been fil ed.
Learned counsel for the appellant submtted that while
convicting the appellant for offence punishable under Sections 30 2
and 30 7 1 PC the High Court lost sight of the fact that the weapon
whi ch was purportedly used was a small dharia (FA®). The
nedi cal evidence al so does not nake out a case for conviction in
terns of Section 30 2 1 PC. Reference is nmade to the evidence of the
Doctor P W2 to contend that there was no definite opinion as to
whether the injury inflicted could have caused death in the ordinary
cour se. Learned counsel for the respondent on the other hand
supported the judgnent of the High Court.
Consi dering the evidence, and taking note of the nature of
the injury that was inflicted, we are of the considered view that
appropriate conviction would be under Section 30 4 Part- (Il) I PC
The background facts show that there was pre- ,neditation over
exchange of words, one injury leading to the death was inflicted.
Though in all cases the nunber of injuries is not the determn ative
factor for attracting Secti on 302 I PC, in the i nstant case,

considering the nature of weapon used and surrounding factors, the
conviction is altered. The

- 4-
conviction of the H gh Court under Section 3 0 7 I PC does not
warrant any interference and is accordingly upheld. Conming to the

question of sentence , it needs to be noted that occurence took place

on 18 12. 1989 that too over a matter concerning the refusal of the
deceased and the inforna nt to the narri age proposal. He was about

19 years of age at the rel evant point of time. Considering the
peculiar facts of the case, we are of the view that the custodia

sentence of six years would neet the ends of justice. The appel |l ant

was rel eased pursuant to the order dated 10. 0 5. 2 0 0 2 . He shal

surrender to custody forthwith to serve remai nder of sentence.



The appeal is disposed of accordingly.

................... J.
(Dr. ARR J I TPASAYAT)

(CKTHAKKER)

New Del hi ,
October 1 4, 20 0 8 .



