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JUDGVENT:

R C. Lahoti, J.

Chal l enge in'the two wit petitions, to fixation of price of
kerosene, a controlled comodity, wherein the Director of Food and
Cvil Supplies of the State of Madhya Pradesh and the Coll ectors of
di stricts have included-an anbunt by way of rounding off charges, has
been turned down by the H gh Court of MP.. The aggrieved
petitioners have filed these petitions for |eave to appeal

Leave granted.

Adm ttedly, kerosene is a/controlled comobdity to which the
Essential Comuodities Act 1955 (hereinafter "the Act’, for short)
applies. Under sub-Section (1) of Section 3, if the Centra
CGovernment is of the opinion that it is necessary or expedient so to do
for maintaining or increasing supplies of any essential comodities or
for securing their equitable distribution and availability at fair. prices,
it may by order provide for regulating or prohibiting the production
supply and distribution thereof and trade and conmerce therein
Wthout prejudice to the generality of such power, under clause (c) of
sub-Section (2), the Central Government may by an order provide for
controlling the price at which essential comuodity may be bought or

sol d. Under Section 5, the Central Government may, by notified
order, direct that the power to make orders or issue notifications under
Section 3 shall, in relation to such matters and subject to such

conditions, if any, as may be specified in the direction, be exercised
al so by such State Governnment or such officer or such authority
subordinate to a State CGovernment as may be specified . in the

direction. By Central Government Order No. 682(E) dated the 30th
Noverber, 1974, the Central Governnment, exercising the power

conferred by Section 5, directed that the powers conferred on it by

sub- Section (1) of Section 3 of the Act to nake orders to provide for
the matters specified in clause (c) of sub-section (2) thereof shall, in
relation to all essential commdities, other than food stuffs and
fertilizers, be exercisable also by a State CGovernnent.

Under Section 3 of the Act the Central CGovernnment has nade
the Kerosene (Restriction on Use and Fixation of Ceiling Price)
Order, 1993 (hereinafter referred to as 'the Kerosene Order’, for
short). Causes (d) and (j) define 'declared price’ and 'public
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di stribution system as under: -

"(d) "declared price" in relation to
kerosene sol d under the public distribution system
means the maxi mum selling price declared by the
Central CGovernment, fromtime to time with
reference to an area and shall include such other
charges, rates, duties and taxes, prescribed:-

(i) by the State Governnent or District
Col lector in the case of an area in a
State, or

(ii) by the Adm nistrator of the Union

Territory, in the case of an.area in a
Union Territory;

XXX XXX XXX XXX
XXX XXX XXX XXX
(j) “public distribution systent neans

the system of distribution, nmarketing or selling of
kerosene at declared price through a distribution
system approved by the Central or State

Gover nment ;"

On 25.5.1998, the Director, Departnment of Food, Civil Supplies
and Consuner Rights, Madhya Pradesh issued a letter to all the
Col l ectors of districts in Madhya Pradesh which reads as under: -

"1. The rates of kerosene for Retailers in the
rural areas have been fixed for Rs.3.20 per litre.
The cal cul ati on of savings fromrounding off
shoul d be done in a manner that the anmounts of

savi ngs fromround off could be recovered from
whol esal ers. At first the Retailer’s conm ssion
and expenses of transport from Sem -whol esaler to
Ret ai | er shoul d be deducted fromthe rates fixed
for retailers and it will fix the rates for Semi -
Whol esal ers. After deducting the semi-

whol esal er’s comm ssion and transport expenses
from whol esal er to sem -whol esal er the rates for
whol esaler will be fixed. The anpbunt renaining
after deducting the anount to be paid to the O
Conpany by whol esal er, tax and transport

expenses will be the round off amount. The

amount of rounding off should be received directly
fromwhol esalers in the Collector’s account by
operating an account at District |evel.

2. The above schene was inplenented in the
Murena District and in the |last one and a half year
approximately Rs.62.00 | acs were received on this
account. During the visits to Bilaspur and Rai pur
the Food Oficers informed that in both the
Districts approx. Rs.10.00 | acs are being received
fromeach district in this account.

3. Therefore, in the interest of adm nistration
you are required to collect the amount of rounding
of f savings at the | evel of whol esal ers and deposit
the same in Collector’s Bank Account. The

tankers and drums, required for the distribution of
kerosene oil to the District Co-operative Bank’s
Institutions, be provided fromthis account.
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4, The gui del i nes on the above nentioned

subj ect are being issued separately containing clear
i nstructions regardi ng nmai ntai ning of account. Til
then pl ease proceed with the above procedure.™

[ enphasi s suppli ed]

In the State of Madhya Pradesh, kerosene was being distributed
and nade avail able for sale to consuners through public distribution
system and by appointing fair price shops/retailers. On
27.1.99/1.2.99, the Collector, Jabal pur, exercising the powers
conferred by clause 2(d) (i) of kerosene order fixing the rates of
kerosene at whol esal e, sem -whol esale and retail |evel in the Jabal pur
district, as per the chart enclosed with the order, directed as under: -

"2. As per practice the Wiolesalers will deposit
t he anount of difference in the bank account of
Col | ector, Jabal pur-upto the 7th of every nonth.
This anpunt-w || be used only for devel opnent of
structure regardi ng arrangenents of kerosene oil

3. In the rural areas the whol esalers are
supplying the kerosene to Link Commttees,
therefore, it will 'be the responsibility of Link

Committees that the conm ssion of sem -

whol esal er or concerned Lead Institution at the

rate of Rs.12.60 per drum (200 Lt), which is

included in the retail sale price is transferred to the
concerned Lead Institution at the end of nonth.

4, As the maxinumretail sale price includes
the Retailers/Fair Price Shopkeeper’s transport
expenditure @Rs.20/- per drum (200 Lt.),

therefore, it will be the responsibility of Link
Institution to provide the keroseneat the concerned
Sale Centres (Fair Price Shops) according to
allotrment."

[ enphasi s suppli ed]

A perusal of the chart annexed with the order shows that an
uniformprice of Rs.650/- per barrel and Rs.3.25p. per litre for Fair
Price Shop/ Retail er was appointed by the Col |l ector, Jabalpur with
respect to 62 supply points in the district. The chart has 19 col ums.
It will suffice for our purpose to extract and set out briefly the data
relating to fixation of price in Jabal pur city and one of the centres.
Ex- depot price of producer per kilo litre, sales/ tax, surcharge on sales
tax and profit of wholesaler per kilo litre is uniformthroughout the
district but transportation charges of wholesaler per kilo litre vary.
These transportation charges cause a variation in the price of
whol esal e price per kilo litre and per barrel at the supply point. The
Col | ector appointed selling price of whol esal er per barrel for Jabal pur
city at Rs.613.80p. The profit of Fair Price Shop/Retailer per barrel is
Rs. 36.20p. Thus, the price per barrel of Fair Price Shop/Retailer
cones to Rs.650/-. CQut of the centres, other than Jabal pur city, we
will take Sivni by way of illustration. For supply, selling price of
whol esal er per barrel is appointed at Rs.581.20p. Wol esale price per
barrel after taking into consideration sales tax, surcharge, profit of
whol esal er, transportation charges cones to Rs.544.67p. Thus, there
is a difference of Rs.36.53p. between the whol esale price per barre
arrived at by taking into consideration the perm ssible additions and
selling price of whol esal er appointed by the Collector at Rs.581.20p.
The price per barrel and per litre of Fair Price Shop/Retailer remains
the sane, i.e. Rs.650/- and Rs.3.25p. throughout the district. It is the
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di fference of price per barrel between the whol esale price arrived at
by taking into account pernissible additions and the selling price
appoi nted by the Collector which varies for different supply points.
For exanple, for Sivni it is Rs.36.53p., for Sehanpuri it is Rs.27.13p.
for Mohas it is Rs.32.53p. and so on

On 20.8.2001 the Court directed the State of Madhya Pradesh
to file a statement supported by an affidavit giving details of the
amount col | ected under the inpugned orders of the Director Food &
Cvil Supplies and the Collectors showing how it has been utilized.
On 22.11.2001, a statenent has been filed supported by an affidavit
dated 20.11.2001 of the Director, Food, Civil Supplies & Consuner
Protection, setting out details of the ampunt collected upto 31.7.2001.
In the 45 districts of Madhya Pradesh, an amount of Rs.50, 00, 61, 083/ -
was collected. CQut of this an ampbunt of Rs.50,000/- was spent on
constructing godown at Ratlam . An amount of Rs.5,39,01,190/- is
said to have been spent on tanks, drunms, mobile tankers under the
head of ' storage kerosene oil infrastructure’ . Substantial anmount has
been incurred on 'conputers, office assets and m scel |l aneous’, the
exact details whereof cannot be known. The total expenditure has
been Rs. 6,77,62,052/-. An anount of 'Rs. 40, 07, 86,498/ - was avail abl e
in Collectors’ accounts of different districts and an amount of
Rs. 3, 15,12,533/- was available in Director’s account. On
20/ 21. 3. 2001, the State Governnent has framed rul es and publi shed
the sanme in Governnment Gazette. The relevant part of the rules is
extracted and reproduced hereunder: -

"No. F-8-125-2000-XXIX-1. _ For the purpose of
ensuring supply of Kerosene at uniformrate to the
consumers of the State, after rounding off the rates
to utilize the anpbunt of saving fromrounding off

to strengthen the Public Distribution Systemthe
State CGovernment hereby makes the follow ng

rules, namely:-

XXX XXX XXX XXX XXX
XXX XXX XXX XXX XXX
(n) "Savi ng anobunt from rounding of f" means

the remai ni ng bal ance anount, which cones
after deduction of transport expenditure,

comm ssion, and supplies price of distributor,
tax, fee, transport charges and conmi ssion
from consuner price of kerosene.

(o) "Food Officer" neans the Food Controller or
Food O ficer of the district or any other

of ficer who has been authorized by the

Col l ector to work as Food Controller as Food
Oficer.

(p) "Assi stant Regi strar" neans the Assistant
Regi strar of Co-operative Societies of the
District who | ooks after the Wrk of Public
Distribution System

() "Deputy Registrar" means the Deputy
Regi strar of Co-operative Societies of the
District who | ooks after the Wrk of Public
Di stribution System

(r) "Fund" neans the receipts that are receivable
under these rules and accumrul ated i nterest
t her eon.
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(s) "Supplier" means the supplier of the oi
conpany as decl ared by the Governnent from
time to time for any essential commodity.

3. Source of Inconme in the Fund. __ The fund
will consist of the follow ng:-

(a) The bal ance anmount fromthe savings from
di stribution of kerosene on uniform
consumer price

(b) The anmount from the sal e of condemed
vehicles and articles purchased out of the

f und.

(c) The rental amobunt of godowns, shops,

tankers druns etc. generated out of the fund.

(d) any ot her amount which is receivabl e under
the rule.

4. The Cal cul ati on of Amount of Saving

from Roundi ng off and Dep05|t The

cal cul ati on of anmpunt’ of saV|ngs fromrounding off
and deposit shall be done as specified bel ow -

(a) The Col | ector shall determine the price of
kerosene to be distributed under Public
Distribution Systemas directed by

Gover nment .

(b) The anmount of savings accruing fromthe
sal e of kerosene at the uniformconsuner
price shall be deposited in the fund.

(c) The anmount of savings shall be deposited in
the fund by the whol esaler at the tinme of

lifting kerosene fromthe G| Conpany but

not later than seven days fromthe lifting.

5. Bank Account. The anpunt of savings
fromroundi ng off shall be deposited in the District
Central Co-operative Bank in the saving account

and/ or fixed deposit account in the nane of the

Col | ector.

6. Expendi ture fromfund. _ The amobunt nay

be spent fromthe fund for storage and distribution
of kerosene under the Public Distribution System
for the foll owi ng purposes: -

(1) The District Planning Committee nay spent
upto 80% anount received in the financial year in
the district as specified bel ow -

(a) To purchase druns and storage tankers
or construction or druns/tankers for storage
ker osene.

(b) For m nor original works anmounting
to bel ow Rs. 50, 000/- per godown for the
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godowns of Lead and Link Societies in the
rural areas provided that any mnor type of
wor k has not been done from any ot her

sources for the last 3 years in such godowns.

(c) Construction work of new godown of
50 MIs nmaximum capacity provided that

the anount is avail able and construction can
be conpleted within 12 nonths fromthe

dat e of sancti on.

(d) To reinburse the expenditure to the
Lead and Link Societies to run fair price
shops in the rural areas.

(e) To purchase repl acenent vehicle in
case of condemmed vehicle of District Food
O ficer or Deputy Registrar or Assistant
Regi strar ‘or if there is no vehicle with the
Food Offi'cer on the reconmendation of
Col | ector.

But vehicle for the Deputy Registrar
or Assistant Registrar will be arranged only
in case they are supervising the Fair Price
Shops.

But prior sanction of the State
Covernment shall be necessary if nore than
one vehicle is to be purchased:

(2) The Committee constituted under rule 8 may
spend 10% anount of the fund receivedin the
concerning district during the year as specified
bel ow. -

Expendi ture bel ow Rs. 50,000/- at one tine.

(One) For basic infrastructure facilities of
the of fice.

( Two) For information and training.
(Three) For audit expenses

(Four) For encouraging outstanding activities
or services and rewards upto
Rs. 50,000/ - in a year

(3) The Col |l ector shall nmke avail able 10%
amount of the anount deposited during the nonth
in the Director by 10th of next nonth and Director
shal | deposit such ampunt in the bank account to
be opened in the name of Director in Madhya
Pradesh Co-operative Bank, Bhopal

The Director may utilize this amount in the
foll owi ng manner: -

(One) To reinburse |l osses in those district where
| oss occurred due to fixation of uniform
selling price of kerosene.

( Two) For works in any district as specified in sub-
rule (1).
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(Three) For basic infrastructural facilities upto Rs.
One | akh at one tine.

(Four) For information and training upto Rs. One
| akh at one tine.

(Five) For replacenment of condemed vehicles in
the directorate and the districts.

(Six) For purchase of new vehicles for the
districts with the prior sanction of the State
Gover nnent .

(Seven) For encouragenent and rewards upto Rs.
One | akh in the year, and,

(Ei ght) For audit expenses.

7. Mai nt enance of Properties. =~ (1) The
druns, tankers, vehicles, instruments, constructed
bui | di ngs, godowns etc. purchased/constructed
fromthe fund shall ‘be property of the State

Gover nment .

(2) The drums and tankers
pur chased/ constructed under rule 6 shall be nade
avai lable to the Bank for utilization. The Bank
shal | nmake them avail able to Lead and Link
Societies with approval of the Collector for
strengt heni ng the kerosene oil distribution system

(3) The repairing expenses regardi ng
tankers and drunms shall be borne by the
concerning society. |In case of tanker and druns
becom ng unusabl e the Bank shal |l deposit the
amount received fromthe sale of such articles in
the Collector’s Account.

(4) The Bank shall keep the account of
tankers and drunms and get physical verification
done as on 31st March and submit its report to the
Col l ector by 15th of April

(5) The godowns constructed fromthe
fund shall remain under the control of the Bank
and Bank shall nmake them available to Lead and
Li nk Societies for the purpose of Public
Distribution System The concerning societies
shal | be responsible for the maintenance of these
godowns.

(6) In the case of purchase of officia
i nstrunents, communi cation instrunents or vehicle
etc. the account of the article shall be maintained
by mai ntai ning stock register by the District Food
Oficer at the district level and by the
establ i shnent officer of the directorate at the
directorate | evel.

8. Committee. The Conmittee constituted
under the Chalrnanshlp of the Collector shall take
the decision regardi ng expenditure under sub-rule
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(2) of Rule 6, District Food Controll er/Food

O ficer, Deputy Registrar or Assistant Registrar of
Co-operative Societies and Chi ef Executive

O ficer of the Co-operative Bank shall be its ex-
officio menbers. Mnister incharge of the District
may nom nate President of Zila Panchayat or any
one nenber of the District Planning Conmmittee in
this Committee."

Rul e 9 provides for Food Controller/Food Oficer to maintain
the accounts which the Collector shall have audited by a Chartered
Accountant. The Deputy Director (Accounts) shall maintain the
accounts at the Directorate |l evel and the Director shall have them
audited. Wth the counter affidavit filed on 17.2.2000, a chart has
been annexed showi ng the saving and deficit available to or to be
borne by the fund by reference to consuner rate of Rs.3.25p. per litre.
A perusal of the chart shows that in 35 out of 45 districts there is a
savi ng, the mni numand nmaxi nrum whereof varies by reference to
supply points indifferent districts and this saving is available to
augnment the fund. |In 10 districts there appears to be a ninor, al nost
negligible deficit which will be liable to be borne by the fund. Wile
the figures of saving vary froma mnimmof 1 paisa to a nmaximm
of 51 paise per litre, the figure of deficit varies froma m ninumof 1
pai se to a maxi numof 21 paise per litre.

In the subm ssion of the appellants, | evy and recovery of any
amount over and above the price fixed by taking into consideration
the relevant factors is wi thout any authority of |aw and anpbunts to
taxation in disguise which is ultra vires the Constitution. According
to the respondents, the purpose sought to be achieved by roundi ng off
is to maintain a uniformprice of kerosene throughout the State and the
fund at the level of the Director or the Collectors serves the |audable
pur pose of mmintaining and strengtheni ng supply and availability of
kerosene to consumers, sonme of themsituated in far off and renote
villages. 1t is pointed out that in appointing fair price shops or
retailers preference is given to co-operative societies which are not
possessed of transportation and storage facilities: The fund is utilized
for making avail abl e storage tanks;, drums and barrels 'to such outlets
as do not have them The |evy of such rounding off charges is
protected by the power of the State Governnent to-add charges
prescribed by the State Government or the District Collector within
the neaning of clause (d) of para 2 of the kerosene order. In C A
arising out of SLP (C) 14950 OF 1999, in the counter affidavit filed
on 17.2.2000, it is stated that the anount collected by way of roundi ng
off is only to be spent for strengthening of and ensuring proper
functioning of public distribution systemand to ensure adequate and
conti nued supply of kerosene in each and every corner of the State of
Madhya Pradesh. Such collection of fund commenced in May 1998.
However, how and in what manner the anmpunt shall be spent was nhot
taken care of. The Wit Petitions were filed in the Hgh Court in the
nonth of February, 1999. |In the counter affidavit, it was stated that
the rul es governing such roundi ng off and devel opment were to be
notified as early as possible. The rules, for whatever worth they are,
have been franed and pronul gated only on 20/21.3.2001. Needl ess
to say the rules are in the formof executive directions and cannot
have the force of |aw

The chal l enge of the appellants is that the inpugned action of
the State Governnent, the Director and the Collectors has resulted in
the prices of the kerosene being increased by 5.13%in different areas
in the garb of rounding off. |In the rejoinder affidavit dated
26.12.2001 (filed on 10.01.2002) on behalf of the appellants, it is
stated that the State of Madhya Pradesh has been able to build up a
fund of about 100 to 150 crores, out of which a fraction of around




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

12

Rs.6.77 crores is shown to have been spent in about 3 years and a
huge sum of noney is still available with the State Governnment not
utilized for the purpose for which it purports to have been coll ected.

We are not, in these matters, so much concerned with the
utilization of the fund. Primarily we have to exam ne whether by an
action of the executive, the State Governnent can build up a fund by
i ncluding an anount in the sale price of controlled comodity for the
pur pose of adninistering the public distribution systemof the
controlled commpdity. Section 3 of Essential Commodities Act,
wherefromthe power to fix price of an essential comodity
originates spells out the object of fixing the fair price. Under sub-
Section (1) of Section 3 the fair price has to be so appointed as would
mai ntain or increase the supply of any essential comopdity or secure
their equitable distributionand availability at fair prices. Cause (c) of
sub- Section (2) of Section 3 contenplates the price being so fixed, as
to control its being bought or sold at an appointed price which
obvi ously shoul d be a fair price. Kerosene Order defines the
"decl ared price’ being the maxinmumselling price by reference to an
area. Apart fromthe cost of production, what can be included therein
are other charges, rates, duties, taxes prescribed by the State
Government or District Collector in the case of an area of a State.

The term ' prescribed contenplates the determ nati on of charges,

rates, duties and taxes which are |eviable on kerosene under the |aw of
the State or local 'l egislation and are, therefore, better known to the
State CGovernment or District Collectors and would be avail able to be
added to the maximum selling price declared by the Centra

CGovernment or by the State CGovernnent subject to del egati on of

power by the Central Government. ~ The definition of 'declared price
cannot be so read as enpowering the State Governnent, the Director

or the District Collectors to prescribe by thenselves and | evy on the
kerosene, any charges, rates, duties and taxes in purported exercise of
power under the Control Order. |In other words, the charges, rates,
duties and taxes nust be pre-existing or-originating froma | awful
source other than the provisions of the Kerosene Order and can only

be quantified by the State Government or District Collector so as to be
prescri bed for being added to the declared nmaxi mum selling price.

The term ' charges’ nust be read ejusdem generis taking col our from

the succeeding terns rates, duties and taxes.

VWat the State CGovernnent, the Director and the Collectors
have done goes beyond the powers conferred by the Act and the
Kerosene Order. They have abrogated to thensel ves a power of
levying a tax, as it were, and to collect an anmobunt in the nane of
roundi ng off for the purpose of building up a separate fund of their
own to be utilized for the purpose of administering public distribution
system of kerosene. This is wholly an unauthorized collection. In
Shri Meenakshi MIIs Ltd. v. Union of India, 1974(1) SCC 468, the
object of fixing control price wunder Section 3(1) read with Section
3(2) (c) of the Act, has been stated as under

"The control of prices nmay have effect either

on maintaining or increasing supply of commodity

or securing equitable distribution and availability
at fair prices. The controlled price has to retain
this equilibriumin the supply and denand of the
commodity. The cost of production, a reasonable
return to the producer of the commpdity are to be
taken into account. The producer nust have an
incentive to produce. The fair price nmust be fair
not only fromthe point of view of the consuner

but also fromthe point of view of the producer. In
fixing the prices, a price line has to be held in
order to give preference or pre-domn nant
consideration to the interest of the consumer or the
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general public over that of the producers in respect
of essential conmodities. The aspect of ensuring
availability of the essential comodities to the
consumer equitably and at fair price is the nost

i mportant consideration.”

In the State of Kerala & thers v. K P. Govindan, Tapioca
Exporter and O's, (1975) 1 SCC 281, administrative surcharges were
sought to be levied under a Control Order issued in exercise of the
powers conferred by sub-Sections (1) and (2) of Section 3 of the
Essential Comodities Act, 1955. It was held that such |l evy and
realization were without the authority of law. A tax or fee, as advised,
could be levied in accordance with law if perm ssible, but not the
adnmi ni strative charges, by exercising a power conferred by the
Control Order.

If the State Governnent- undertakes to ensure distribution and
avail ability of an essential conmmdity by public distribution system it
has to provide for a system and nake the comvbdity avail abl e.

Provi si on has to be made for nmaintaining the systemindependent of

the price of the essential commbdity sought to be distributed. Any tax
or fee or levy, for the matter of that, nust satisfy the requirenment of
Article 265 of the Constitution apart fromthe |egislative conpetence.

It is interesting to note that in 1983, the Coll ector, Jabal pur
based on an order passed by the Director, Food and Cvil Supplies had
fixed the price of kerosene at Rs.2.02 paise per litre at which the
kerosene could be sold in retail. 2 pai se coins were not avail able
because of minting thereof having been discontinued. The Collector
directed the price to be fixed at Rs.2.05 paise by rounding it off and
the difference of 3 paise per litre to be deposited with the Collector to
be utilized for the purpose of Sammjik Suraksha (Social Security).

Such rounding off was challenged in MP. No.1944/83 Shar at

Chandra Tiwari v. State of MP. By judgment dated 2.5.1984, a

Di vi si on Bench of the Hi gh Court~ of MP. struck down the |evy of 3
pai se per litre and directed the sale price of kerosene price to be re-
fixed. During the course of its judgrment the Hi gh Court observed

"It is, therefore, a case where the persons
needi ng care of the State are required to
contribute for financing a schene of genera
welfare likely to be franed by the State
Thi s cannot be done except by the authority
of law. The only law relevant for such
charge, is the Kerosene Control Order. The
Order does not pernmit the Collector to
charge anything for the State. |Its scope is
limted only to fixation of selling price.
Vari ous conponents of selling price are
given in Rule 3 of the order which does not

i ncl ude such a charge. Under the
circunstances, it is obvious that |evy of
excess ampunt of 03 paise per litre is outside
the authority of the Collector acting under
the Order. The inpugned order, therefore,
cannot be sustained."

Not only the levy in the guise of rounding off is unlawful and
unaut hori zed but on the stand taken by the respondents thensel ves
showi ng the manner in which the fund has been operated and utilized
nmakes the position worst. The Rules franmed on 20/21-3-2001, during
the pendency of these petitions before this Court are shocking __ to say
the least. |In the nane of rounding off, the sale price by whol esal er
and the sale price by retailer have been appointed so strategically as to
generate a substantial fund. An amount of Rs.9,97,817/- has been
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spent for purchasing conputers, an anount of Rs.98,15,689/- has been
spent for procuring office assets and an ampbunt of Rs.29,97,358/- has
been incurred by way of mscellaneous expenditure, the details

wher eof are not known. A huge fund stands accunul ated to the credit

of several collectors in several districts and the director and it is not
shown for what purpose it is proposed to be utilized. March, 2001
executive instructions, styled as Rules, go to show that the anount
fromthe sal e of condemmed vehicles and articles purchased out of the
fund, the rental anmount of godowns, shops, tankers druns etc.

generated out of the fund and any ot her anpbunt which is receivable
under the Rules shall be utilized for augnmenting the fund. Para 6 of
March 2001 Rul es indicates works of permanent nature being

constructed, vehicles purchased and several other activities such as

i nformation and training and giving away the awards bei ng drawn out

of the fund. Al this is to be done fromthe anount collected in the
nane of rounding off fromthe poorest of the citizens for whom
kerosene is the cooking medium- It was understandable if the State
CGovernment, had taken a policy decision to sell the kerosene at a
uniformpriceat all the retail supply points within a district or region
or entire State and for that purpose it would have so appointed the
whol esal e and the retail prices as to work out deficit somewhere and
surplus el sewhere but the deficit and the surplus being fully set off
agai nst each other. Any fund devised for the purpose of collecting the
surplus and utilizing the anbunt so collected for conpensating the
deficit, would have enabled uniformty of fair price being maintained
throughout the district or region where- it was sought to be so

mai ntai ned. Then the State Government coul d not have been accused

of having brought into being a levy for its own purpose. The
beneficiary woul d have been the consunmer by availing the kerosene at

a uniformfair price. . But that i's not what has been done. The Director
and the Collector and the executive wing of the State, what they have
done is to develop a local administration, |evy charges for devel opi ng
a fund at their own | evel, administered by themfor running a
department or system of governance.” Such collection and fund has no
sanctity in law and is violative of Article 265 of Constitution

For the foregoing reasons, the appeals are allowed. The
i mpugned judgnent of the High Court is set aside. The system of
roundi ng off the price so as to build up a fund available with the
Director and the Collectors is directed to be quashed being ultra vires
of Article 265 of Constitution and Section 3 of the Essentia
Commodities Act and Para 2 (d) of Kerosene Restriction on Use and
Fi xation of Sale Price Order 1993. The appeal s stand di sposed of
accordi ngly.

However, on the facts brought to the notice of this Court, the
matter cannot be left at that alone. W have the figures of the
collection and utilization of the fund upto 31.7.2001 brought to our
notice. During the pendency of these appeals, further anmount nust
have been col |l ected and al so spent. Sone directions would be
required to be made for utilizing the fund so available with the
officers of the State CGovernment. This Court would also like to know
how and for what purpose the fund has been utilized and whet her
timely audits of the fund were carried out. For this purpose we
request the Accountant General of Madhya Pradesh to carry out the
audit of the fund as available with the Director and the Collectors of
the Districts in the States of Madhya Pradesh and Chhattisgarh, the
latter State having been carved out and formed during the pendency of
these Special Leave Petitions. Apart fromcarrying out the usua
audit, we request the Accountant General of Madhya Pradesh to
conpil e the expenditure under different heads and sub-heads so as to
clearly indicate for what purpose the fund has been utilized. W hope
the audit will be conpleted in a period of 4 nonths fromthe date of
comuni cation of this order to the Accountant Ceneral of Madhya
Pradesh. On receipt of the report of the Accountant General, the sane
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shall be laid before the Court soliciting further directions. Till then,
the anmount collected in the said fund by the Director of Food & G vil
Supplies and the Collectors of the Districts shall stand frozen.

( BRI JESH KUMAR )
May 2, 2002.




