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(From the judgenent and order dated 03/01/2013 in OCAMP No.8061/2008,

The HI GH COURT OF JUDI CATURE AT ALLAHABAD)

MOHD. SABI R Petitioner(s)
VERSUS

STATE OF U.P. & ORS. Respondent (s)

(Wth appln(s) for c/delay in filing SLP and office report)

Date: 09/07/2013 This Petition was called on for hearing today.

CORAM :

HON BLE MR JUSTICE G S. S| NGHVI

HON BLE MR JUSTI CE V. GOPALA GONDA
For Petitioner(s) M. E.C. Agrawal a, Adv.

M. J.N S. Tyagi, Adv.
M. Amt Kumar Sharnma, Adv.

For Respondent (s)

UPON hearing counsel the Court made the follow ng
ORDER

Del ay condoned.

of

The petitioner owned | and nmeasuring 2 bighas, 14 bi swas and
13 biswansis in Village Kharauli Pargana, Tehsil and District Meerut.

On conming into force of U P. Uban Land (Ceiling and Regul ati on)

Act,

1976 (for short, 'the 1976 Act’'), he filed statenent wunder Section

6(1) of that Act. The Prescribed Authority passed order

dat ed

28.11.1980 under Section 8(4) and declared an area neasuring 5481.53
sq.mrs. to be surplus. The petitioner challenged that order by filing

an appeal under Section 33 of the 1976 Act, which was dism ssed

default by the District Judge vide order dated 17.9.1993. After
than eight years, the petitioner applied for restoration but
application was dismssed by the District Judge vide order
31. 10. 2002.

Cvil Mscellaneous Wit Petition No. 15112 of 2001
by the petitioner for setting aside the dism ssal of his appeal

di sposed of by the High Court on 11.1.2007 by giving a direction

the petitioner to file representation with a further direction to
competent authority to decide the sane wthin four nonths.

in

nor e
hi s
dat ed

filed
was

to

t he
The

representation of the petitioner was rejected by District Mgistrate,

Meerut vide order dated 19.7.2007.

The petitioner challenged the order of the District

Magi strate in Cvil Mscellaneous Wit Petition No.8061/2008.
Di vi sion Bench of the Hgh Court allowed the wit petition

The
and

declared that the petitioner is entitled to the benefit of Section

2(3) of the Urban Land (Ceiling and Regul ati on) Repeal Act, 1999

(for



short, 'the 1999 Act’). The order of the High Court was set aside by
this Court in Civil Appeal No.662/2012. The rel evant portions of order
dated 18.1.2012 passed by this Court reads as under

"The appellants are aggrieved by order dated 18.8.2010 of the
Di vi sion Bench of the Allahabad H gh Court whereby it was
declared that the wit petitioner (respondent no.1 herein) is
entitled to the benefit of Section 2(3) of the Uban Land
(Ceiling & Regul ation) Repeal Act, 1999.

The appellants’ grievance is that even though they had produced
docunents before the High Court to prove that possession of the
surplus land had been taken in 1997, the sane have not been
considered and the inpugned order has been passed on the
assunption that possession of the surplus land continued wth
t he respondent no. 1.

Learned counsel for respondent no.1 fairly admtted that the
i mpugned order does not reflect consideration of the docunents
produced by the appellants but subnmitted that the record
produced by his client clearly depicted t hat possessi on
continued with himtill the coning into force of the 1999 Act.

In our opinion, while disposing of the wit petition filed by
respondent No.1, the Hi gh Court was duty bound to consider the
record produced by the parties, which it has failed to do.

Since the issue of possession of the surplus |and was crucial
for deciding the entitlenent of respondent’s clainf benefit under
the 1999 Act, the High Court’s failure to consider the relevant
docunents will be deemed to have caused injustice to the
appel I ant s.

In the result, the appeal is allowed, inpugned order is set
aside and the matter is renmitted to the H gh Court for fresh
di sposal of the wit petition filed by respondent no.1."

After remand, the Division bench of the High Court scrutinised the
entire record and held that possession of the Iand, which was decl ared
surplus on 28.11.1980, had been taken by the State CGovernnent and
Meerut Devel opment Authority, to whomthe land was transferred, had
allotted a portion thereof to Hi ndustan Petroleum Corporation
The Division Bench rejected the petitioner’s plea for grant of benefit
of Section 2(3) of the 1999 Act by recording t he fol |l owi ng
observati ons:

"The factual matrix of the case from the prolix discussion
transpires that the petitioner was not in physical possession on
the date of coming into existence of Repeal Act, 1999. After
i ssuance of notice under Section 10(5) of the Act possession of
the land in question was taken by the conpetent authority on
4.6.1997 and the land was duly nmutated in favour of the State
Government on 19.7.1997 much prior to the coning into force of
Repeal Act, 1999. The appeal of the petitioner was noved in the
year 2011, i.e. after eight years. The petitioner had also
filed the Original Suit No. 271 of 2001 wherein anmendnent
application under Order VI Rule 17 Civil Procedure Code was
nmoved rescinding the claimw th respect to the land allotted to
the respondent no.4. The possession of the land was given by
the State governnent to the Meerut Developnent Authority on
2.9.1997 nmuch prior to the Repeal Act, 1999.

Having regard to the overall factual and | egal position of this
case and al so considering the argunments of |earned counsel for
the parties, we are not inclined to interfere with the order
dated 19.7.2007 passed by the respondent no.2. This writ



petition has no substance and is accordingly dismssed."

Shri E.C. Agrawal a, |earned counsel for the petitioner vehenently
argued that physical possession of the surplus land remained with his
client and the Division Bench of the H gh Court comritted serious
error by not giving himthe benefit of Section 2(3) of the 1999 Act.

In our opinion, there is no nerit in the subm ssion of the |earned
counsel . The petitioner has not controverted the finding recorded by
the H gh Court that after taking possession of the surplus land, the
State Governnent had transferred the sane to Meerut Devel opnent
Authority and the latter allotted a portion thereof to Hi ndustan
Petrol eum Corporation. This being the position, it is not possible to
find any fault with the view taken by the H gh Court on the issue of
applicability of Section 2(3) of the 1999 Act.

Wth the above observation, the special |eave petition is
di sm ssed

For filing a frivolous petition, the petitioner is saddled wth
cost of rupees fifty thousand which he shall deposit with the Suprene
Court Legal Services Conmittee within a period of tw nonths from
t oday.

| (Parveen Kr. Chaw a) | | (Usha Sharma)

| Court Master | | Court Master



