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Petition(s) for Special Leave to Appeal (G vil) No.17268/2000
(From the judgenent and order dated 16/05/2000 in SA 353/93
of The H GH COURT OF PATNA)
Bl RENDRA KUVAR DUBEY & ANR Petitioner (s)
VERSUS
G RJA NANDAN DUBEY & ORS. Respondent (s)

( Wth Appln(s). for c/delay in filing SLP )
( For Final Disposal )

Date : 31/08/2001 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE SYED SHAH MOHAMVED QUADRI
HON BLE MR JUSTICE S. N. PHUKAN

For Petitioner (s) M. Atul K Sinha, Adv.

M. Devendra Singh, Adv.

For Respondent (s)
M. S. K Sinha, Adv.

UPON hearing counsel the Court nade the foll ow ng

ORDER
........ L oo T T T T T J
SP2
Del ay i s condoned.
Leave is granted.
The appeal is allowed in terns of the signed order.
There shall be no order as to costs.
. SP1
[ Naresh Kumar] [ Kanwal Si ngh]
Court Master Court Master
[ Reportabl e signed order is placed on the file.]
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I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 6066 OF 2001



(Arising out of SLP(C) No. 17268/ 2000)

Bi rendera Kumar Dubey and Anr. ... Appel lant (s)

Ver sus

G rja Nandan Dubey and Os. ... Respondent (s)
ORDER

Heard the | earned counsel for the parties.
Del ay i s condoned.
Leave is granted.

This appeal is directed against the judgnent and decree of the

H gh Court of Patna in Second Appeal No. 353/1993 dated May 16
2000. By the inmpugned judgnment, the High Court set aside the
judgnent and decree of the first Appellate Court and restored that of
the Trial Court.

A perusal of the judgnent shows that the Hi gh Court has not

franmed any substantial question of |aw before proceeding to dispose
of the Second Appeal. This Court has in Panchugopal Barua and Os.
Vs. Uresh Chandra Goswami and O's. ( 1997 (4) SCC 713);

Kshitesh Chandra Purkait Vs. Santosh Kumar Parkait and O's. ( 1997
(5) SCC 438); The Tehsildar and Ors. Vs. G V. Gopal akri shnappa

and O's. ( disposed of on 25.9.2000) and Dyamappa H. Gondar Vs.
Ganeshappa S. Sudanbi and Anr. ( di sposed of on 28.9.2000), held
that having regard to the provisions of Sections 100 and 101 C P.C.,
the Hi gh Court can entertain the Second Appeal only when a
substantial question of law arises fromthe judgnent of the first
Appellate Court. As the Hi gh Court has not framed such a question
but decided the Second Appeal on fact and reversed the first Appellate
Court s judgnent and decree, we have no option except to set aside
t he judgment and decree under appeal and remand the case to the

H gh Court for fresh disposal according to | aw.

The judgnent and decree, under appeal, are set aside, the

Second Appeal is restored to the file of the Hi gh Court. The High
Court will now consider whether any substantial question of |aw
arises fromthe judgnent of the first Appellate Court and if so, to
franme the question and di spose of the appeal on that question. The
appeal is accordingly allowed. There shall be no order as to costs.

(S.N. PHUKAN)

New Del hi ,
August 31, 2001



