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The appeal is directed against the order of the H gh Court of Madras. By
the inpugned order, the H gh Court in exercise of its revisiona
jurisdiction has set aside the order of sub-ordinate Judge, Tuticorin
whereby the latter had allowed substitution of the deceased arbitrator on
the panel of seven arbitrators appointed by the parties under the
arbitration agreenent. The case is governed by the Arbitration Act, 1940
(hereinafter referred to as ‘the Act’ for short). The property which is the
subject matter of arbitration agreenent, is the land in occupation of the
appel l ant as a tenant and on which by building a superstructure he is
carrying on his business of Coffee House.

It is not in dispute that the | and involved has been inherited by two
brothers (respondents herein) and three sisters. It is reported that one of
the sisters is dead and had | eft behind her heirs. The sisters and heirs of
deceased sister are not parties to either the Arbitration proceedi ngs or
the proceedi ngs which arose fromthemin the Court.

A few nore facts giving rise to this appeal may now be stated as under: -

The two brothers wanted to sell the entire property involved 'to the
appel l ant. They entered into a witten agreenent with the petitioner and
for deciding the rate at which the property would be sold, they agreed for
arbitration by a panel of seven naned arbitrators. On 27.7.1977 a unani nous
award was passed by arbitrators fixing the price of ' landat Rs. 1000 per
Cent. "The appellant, who was vendee under the sale agreenent, filed an
application in the civil court for making the Award the Rule of the Court
and passing a decree thereon.

The two brothers filed a counter case by an application for setting aside
the award. The civil court on the application of the parties filed pursuant
to the award, cane to the conclusion that the arbitrators m sconducted
thensel ves by collecting informati on from outsi de source w thout disclosing
it to the parties and w thout giving them opportunity of hearing. According
to civil court the award was vitiated as principles of natural justice were
violated by the arbitrator in fixing the price. The civil court set aside

t he award.

According to | earned counsel appearing for the appellant-vendee, the civi
court had set aside the award only on the ground of breach of principles of
natural justice as the arbitrators failed to hear the parties to the
agreenment before taking decision on fixation of price for sale of the |and.

On the other side, |earned counsel appearing for the respondents i.e. two
brothers, contend that the order of the civil court dated 29.12.1980
properly understood, by reading it with other relevant parts of his
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judgrment, indicate that the award was set aside specifically on two grounds
menti oned bel ow : -

1. In fixation of price the arbitrators did not allow participation
and hearing to the parties;

2. The sisters had 3/5th share in the property and the two brothers,
who had only 2/5th share together, could not have agreed for sale of the
entire property. The enforceability of the award being ‘open to question
it was set aside.

Agai nst the order setting aside the award the appellant preferred an appea
to the High Court under the Act which was dism ssed on 21.8.1987. According
to the appellant, as the award was set aside but the arbitration agreenent
was not superseded, he made an application on 22.11.987 to the civil court
for reconstitution of the panel of arbitrators by substituting one
arbitrator for thearbitrator who, in the intervening period, had died.

On 9.3.1990 the civil court allowed the aforesaid application and directed
substitution of another arbitrator for the deceased arbitrator. The newy
constituted panel of arbitrators nmade a second award on 25.6.1990 and again
fixed price at the rate of Rs. 1000 per cent for sale of the property.
According to the appellant, the invalidity in the first award was merely of
not hearing the parties on price fixation. In the subsequent arbitration
proceedi ngs, before passing of second award, the parties were duly heard by
the arbitrators and thereafter price fixation was done.

The present appellant filed an application for making the second award a
rule of the court. The respondents did not file any application to set

asi de the second award but fileda civil revision petition against the
order of civil court nade on 9.3.1990 by which substitution in place of the
deceased arbitrator was allowed and arbitration was revived.

By the inpugned order passed in the revision petition filed by the
respondents, the High Court has taken a view that the first award was set
asi de both on the ground of breach of principles of natural justice as also
on the ground that as the sisters were not parties to the arbitration
agreenment, the award was unenforceable. The Hi gh Court has held that the
arbitration agreenent cannot be allowed to be reinvoked for revival of the
arbitration proceedings.

The main subm ssion of the | earned counsel appearing for the appell ant
vendee is that the Hi gh Court msconstrued the earlier order of the civi
court by which it had set aside the first award. The High Court erred in
hol ding that the first award was set aside both on the ground that the
arbitrators had failed to hear the parties before fixing price as al'so .on
the ground that the sisters being not parties to the arbitration

proceedi ngs, the eventual award woul d be unenforceable. The | earned counse
further argues that as the first award was set aside solely on the ground
that the arbitrators did not disclose to the parties the source from which
i nformati on was collected for fixation of price and the arbitration
agreement havi ng not been superseded, it coul d again be invoked by seeking
reconstitution of the panel of arbitrators and reference of the dispute.

Reliance is placed on Juggilal Kanplapat v. General Fibre Deal ers Ltd.,
[ 1962] Supp 2 SCR 101.

As an alternative argument the counsel submtted that although sisters were
not parties to the arbitrati on agreenent, the brothers represented them as

their agents. Reliance is placed on Dhannal al v. Kal awati bai, [2002] 6 SCC

16 and India Unbrella Manufacturing Co. v. Bhagabandei Agarwalla, [2004] 3

SCC 178.

Learned counsel did not carry further his argunment of brothers being
parties to the agreenment acting as agents of the sisters, on realizing that
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all brothers and sisters were co-owners of the property inherited by them
Nei t her concept of coparcenery nor agency can be applied in their inter se
rel ati onship.

The next contention advanced is that subsequent arbitration and the second
award passed thereon shoul d have been upheld | eaving the parties to work
out their rights to the extent possible. It is submtted that in any event,
the two brothers who are signatories to the arbitrati on agreenment woul d be
bound by the award. It is argued that it is a matter of guess whet her
ultimately the sisters, on the aforesaid price fixated by the arbitrators,
woul d agree to join in the sale or object to it. In either of these
eventualities, the award could not be held to be conpletely unenforceable
or invalid in |aw

Learned counsel for the appellant vendee further subnitted that based on
the second award, the appellant can seek specific performance of agreenent
of sale to the extent of share of the brothers in the property. Such a
relief inrelation topart of the property involved can be granted under
Section 12 of the Specific Relief Act.

It is contended that enforceability of the award for non-joining of three
sisters in the sale agreenment could not be prejudged at this stage. Merely
on a possible eventuality of the sisters not agreeing to join for sale of
entire property, the arbitration proceedings and the award coul d not have
been held to be bad inlaw which in any event was binding on the brothers.

Qpposi ng the appeal, |earned counsel appearing for the respondents
supported the order of the H gh Court by submitting that the first award
had been set aside both on the ground of breach of natural justice as also
its invalidity because of sisters being not nade parties to the agreenent.
It is submtted that the order setting aside the first award was chal | enged
in the High Court but it was confirned and has attained finality as no
further appeal was brought to this Court. Principle of res judicata bars
second arbitration. Reliance is placed on Satyadhan v. Snt. Deorajin Debi
AR (1960) SC 941. The argument advanced is that as the first award was set
aside on the ground of invalidity of the arbitration agreenment as well, the
arbitration could not have been revived under the sane agreenent and a
second award rmade. The Hi gh Court, it is submtted, therefore, rightly cane
to the conclusion that although the arbitration agreenent was not expressly
superseded, the arbitration could not be revived by allow ng reconstitution
of panel and substitution of new arbitrator for the deceased arbitrator.
Rel i ance is placed on Chhabba Lal v. Kunna Lal, AIR (1946) PC 72; Deep
Narain Singh v. M. Dhaneshwari, AIR (1960) Patna 201 and Draupadi bai v.

Nar ayan Masanu Sutar, Al R (1985) Karnataka 258.

The first question which has arisen on the rival contentions advanced for
the | earned counsel for the parties is whether the first award was set
aside nmerely on the ground of breach of principles of natural justice or it
was set aside also on the ground that sisters were not parties to the
arbitration agreenent. To appreciate the contention and to understand the
rati o of the judgment of the civil court which had set aside the first
award, its relevant parts need to be reproduced : -

"Therefore, when there is nothing to show that the parties agreed that the
arbitrators can fix the price after naking such enquiries as they deened
fit without reference to the parties and w thout giving any opportunity to
themto put forward their case, the contention of the petitioner in this
regard cannot be accepted. The decision relied upon by the respondents
clearly supports the contention of the respondents that the arbitrators
have | egally mi sconduct thenselves in fixing the price w thout giving an
opportunity to the respondents to put forth their case with regard to the
price. Therefore, even though the respondents have agreed to be bound by
the price fixed by themthe award passed by the arbitrators has to be set
aside in as much as the arbitrators are not entitled to fix it arbitrarily
but in accordance with the rules of natural justice.
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Anot her point put forward by the respondents is also that the property does
not belong to the respondents only but also to two of their sisters and the
heirs of the other deceased sister. They claimthat they (respondents) are
entitled only to 2/5 share in the properties, while, the remaining 3/5
share belongs to their two sisters and the heirs of the other deceased
sister. But, the contention of the petitioner is that the property was
purchased by the grandfather of the respondents, and therefore on the death
of their (respondents) father Arunachala the respondents got it by
survivorship. But the death Register extract in respect of Arunachal a shows
that he died in the year 1971. Therefore, the respondents only could not
have becone entitled to the property by survivorship. Each of the
respondent would be entitled to a 1/3 share as co-parceners and the

remai ning 1/3 belonging to his father would have devol ved upon his heirs

i ncl udi ng his daughters. Therefore, it is evident that the respondents 1
and 2 only are not the owners of the entirety of the property in question
Therefore, how far the award can be enforced as agai nst the other owners is
al so open to question.” The ot her owners are also not before the court. They
are not parties to the agreenent Ex. A4 or the arbitration proceedi ngs.
Therefore, in these circunstances, | find that the award has to be set
aside and that-it cannot be made the rule of the court."

[ Enphasi s suppl i ed]

Readi ng toget her the above two portions of ‘the judgment of the civil court
it is not possible to accept the contention advanced on behal f of the
appel l ant that the first award was set aside only on ground of breach of
principles of natural justice. It is clear that both breach of natura
justice and absence of three sisters as parties to the agreenent, were
grounds to set aside the award:

Learned counsel for the appellant |aid over-enphasis on one sentence in the
| ast portion of the order in which the |earned judge of the civil court has
observed thus :-

"Therefore how far the award can be enforced as agai nst the other owners is
al so ‘open to question.”

The aforesaid sentence read in isolation does indicate that the |earned

j udge has not expressed any final opinion on the enforceability of the
award in the absence of all the co-owners being parties to the arbitration
agreement. The subsequent sentence -

"They are not parties to the agreement Ex.A-4 or the arbhitration
proceedi ngs, therefore, in these circunstances, | findthat the award has
to be set aside and that it cannot be made a rule of the court.”

is a clear conclusion based on |egal view that ‘all the owners being not
parties to the agreenent, the award is invalid.

Unfortunately, for the appellant, the second ground of invalidity of the
first amard was not expressly challenged in the appeal preferred to the

H gh Court against the order setting aside the said award. The Hi gh Court
has confirmed judgnment of the civil court setting aside the first award and
the sanme has attained finality. It would operate as res judi cata between
the parties. (See the foll owi ng observations in Satyadhan v. Smt. Deorajin
Debi, AIR (1960) SC 941) :-

"The principle of res judicata is based on the need of giving finality to
judicial decisions. What it says is that once a res is judicata, it shal
not be adjudged again. Primarily, it applies as between past litigation
and future litigation. Wen a nmatter, whether on a question of fact or on
a question of law, has been deci ded between two parties in one suit or
proceedi ng and the decision is final, either because no appeal was taken
to a higher court or because the appeal was dism ssed, or no appeal lies,
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neither party will be allowed in a future suit or proceeding to canvass
the matter again. This principle of res judicata is enbodied in relation
to suits in section 11 of the Code of Civil Procedure; but even where
section 11 does not apply, the principle of res judicata has been applied
by courts for the purpose of achieving finality in litigation. The result
of this is that the original court as well as any higher court nust in any
future litigation proceed on the basis that the previous decision was
correct.

The principle of res judicata applies also as between two stages in the
same litigation to this extent that a court, whether the trial court or a
hi gher court having at an earlier stage decided in a matter one way wl|
not allowthe parties to reagitate the nmatter again at a subsequent stage
of the sane proceedi ngs.

But an interlocutory order which had not been appeal ed from either because
no appeal |ay or even though an appeal |ay an appeal was not taken can be
chal l enged in an appeal fromthe final decree or order."

In the subsequent proceedings initiated on the same arbitrati on agreenent,
therefore, it is not open to the appellant to contend that the first award
was set aside only on ground of breach of natural justice and not on the
ground of its invalidity that the sisters were not parties to the
arbitrati on agreenent and not bound either by agreenent of sale or fixation
of price at the instance of the brothers. [See Chhabba Lal v. Kunna Lal

AR (1946) PC 72; Deep Narain Singh v. M. Dhaneshwari, AR (1960) Patna
201; Patanjal v. Rawal pindi Theatres Pvt. Ltd., AR (1970) Del 19; Narsing
Das v. Gogan Ram Lachmi Narain, Al R (1955) Punj. 31 and Draupadi bai v.

Nar ayan Masanu Sutar, Al R (1985) Kar nat aka 258] .

The deci sion of Judicial- Commssi oner, Peshawar in the case of Diala Ramyv.
M. N hali Bai, AIR (1936) Peshawar 96 on which reliance has been placed on
behal f of the petitioners is distinguishable on facts and the statenent of

| aw made therein cannot get our approval. There reference to arbitration
for partition of property was sought by some of the joint owners and the
award was not disturbed on the ground that other co-owner who was not party
to the agreenent could cone forward and claimhis share w thout upsetting
the partition nmade through arbitration

Abdul Kadir Shansuddi n Bubere v. Madhav Prabhakar OGak and Anr., AR (1962)
SC 406 is the decision which has conme to our notice taking a view that even
though one of the interested persons in the property is left out in the
arbitration agreenent, forumof arbitration chosen by the parties to the
agreenment can be allowed to be invoked.

The deci sion, however, in that case seens to have been based on the nature
of dispute involved with regard to the right of cutting trees in forests in
whi ch the parties had proprietary share. There were two agreenments and to
the first agreement, the party left out in the second agreenent was a
party. The nature of dispute which arose under the partnership agreenent
for cutting trees in the forests was found to be such which could have been
deci ded even wit hout one of the co-sharers being a party to the second
agreement. It is on the above facts, it was held that arbitration award
eventual | y made woul d not be unenforceable. This Court, therefore, in that
case took a view that such an arbitration agreenent which | eaves out one of
the parties interested can still be ordered to be filed under section 20 of
the Act for the purpose of initiating arbitrati on proceedi ngs.

The facts in present case are distinguishable. Admittedly, the property has
been jointly inherited by two brothers and three sisters. As heirs under
the H ndu Succession Act, they inherited the property as co-owners. In the
absence of partition between them the two brothers together had undivi ded
share in the property and they could not have agreed for sale of the entire
property. They were conpetent to execute agreenent to the extent only of
their undivided share in the property. In the event of sale of such
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undi vi ded share, the vendee would be required to file a suit for partition
to work out his right in the property. The left out three sisters as co-
owner s havi ng undi vi ded share in the whole property, the two brothers are
i nconmpetent to abide by the award.

Learned counsel makes a reference to Section 12 of the Specific Relief Act
1963 and submits that arbitration agreenent and consequent award shoul d be
allowed to be enforced to the extent of share of two brothers |eaving the
vendee to work out his right, if necessary, in case the sisters object to
the sale, by a suit in accordance with Section 12 of the Specific Relief
Act .

Section 12 of the Specific Relief Act, in our considered opinion, would be
of no assistance in the situation obtaining here. In the absence of sisters
being parties to the agreenent, the vendee can at best obtain undivided
interest of two brothers in the property. Section 12 of the Specific Relief
Act can not be invoked by the vendee to obtain sale of undivided share of
the two brotherswith-a right to force partition on the sisters who were
not parties to the agreenment of sale. Such a relief under section 12 cannot
be obtai ned by a vendee, on purchase of an undivi ded share of the property
of some of the co-owners, agai nst other co-owners who were not parties to
the sal e agreenent.

Validity or otherwi se of -an arbitration agreenent or award has to be judged
by the court on the facts and situations on the date of its consideration
for being made a rule of court. An award, which is found unenforceabl e and
invalid on the date it is sought to be nade a rule of court, cannot be
uphel d on possibilities and eventualities which mght occur in future. An
award cannot be uphel d on guess and specul ati ons.

The civil court was, therefore, justified in setting aside the first award
on the ground that all the co-owners of the property being not parties to
the arbitrati on agreenent, both the agreenent and the consequent award were
unenf orceabl e and hence invalid. Cause (c) of section 30 of the
Arbitration Act allows court to set aside an award if it is found to be
‘otherwise invalid . In our view, by ignoring the two grounds of setting
aside the first award, the civil court could not have all owed revival of
arbitration proceedi ngs on the sane agreenent, by permitting substitution
of another arbitrator to the panel in place of the deceased arbitrator. The
H gh Court was, therefore, fully justified inreversing the order of the
civil court and comng to the conclusion that the-arbitration could not
have been revived.

In view of the aforesaid conclusion, this appeal fails and is dismssed. In
the circunstances, we direct the parties to bear their own costs.




