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UPON hearing counsel the Court nmade the foll ow ng

ORDER
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M. Subodh Lalit, |earned counsel started hi s
argunents at 12.10 p.m and concluded at 2.10 p.m
The appeal is partly allowed. The conviction and
sentence inposed on the appellant by the High Court is hereby
set aside and the appellant is found guilty of an offence
puni shabl e wunder Section 304 Part Il IPC and is inposed the
sentence of 3 years’ RI1. The sentence undergone by the
appellant shall be given renmission while calculating the
period of inprisonnment to be undergone by the appellant. The
appellant is on bail. He shall surrender and serve the
remai ning part of the sentence.
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(Pawan Kumar) (Prem Prakash)
Court Master Court Master
(signed order is placed on the file)
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Sati sh Dubey .. Appel | ant
Vs.

State of Uttar Pradesh .. Respondent

O R D E R@@
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The appellant along with two other accused persons
were charged for the offences punishable under Sections 302
I PC and 307 IPCread with Section 149 | PC before the Court of
Sessions at Gorakhpur. The | earned Sessions Judge acquitted
all the accused persons including the appellant holding that
the prosecution has not established the charge against the two
non- appel l ant accused, while it cane to the conclusion that
the incident alleged had taken place in which the appellant
herein had acted in the exercise of his right of his private
defence when he caused the death in question hence no offence
is mde out. The State being aggrieved by the said judgnent
of the Sessions Judge filed an appeal before the H gh Court at
Al l ahabad challenging the acquittal of all the three accused

persons. The Hi gh Court did not grant |eave in regard to the
two other accused and granted leave only inregard to the
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appel lant before us. Wile entertaining the said appeal it

did not agree with the findings of the | earned Sessions Judge
in regard to the appellant and reversing the same held the
appellant guilty for the of fence puni shabl e under Section 302
and sentenced himto undergo inprisonment for life. It is
against this judgment of the Hi gh Court the appellant is now
bef ore us.

So far as the incident of 25.11.1973 is concerned, the
appellant adnits the sane. The only question for our
consideration is whether the said incident has taken place as
contended by the prosecution that the appellant intentionally
caused the death of Abdul Karimor is as contended by the
appel lant that the incident took place due to a sudden fight
i n which he was out nunbered and assaulted by the conpl ai nants
group and was injured and in that process he snatched the
knife from the hand of the deceased and while protecting
hi nsel f he caused a single injury on the deceased which led to
his death. The trial court accepted the appellant’s version
and held that the injury was caused in the course of appellant
exercise of his right of private defence, while the H gh Court
has disagreed with the sane and found the appellant guilty of
of fence puni shabl e under Section 302 and accordi ngly convicted
hi m
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The prosecution case regarding nmotive cannot be
believed because the alleged fight two days before the
incident of 25.11.1973 is not spoken to by PW5 hinself in
whose shop the earlier incident allegedly took place. The
further case of the prosecution that the appell ant canme al ong
with his supporters and one of his supporters used a firearm
causing pallet injuries to the eye witnesses is also not
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believed by both the courts bel ow and we have no reason to
disagree wth the same. The question then arises what is the
nature of the offence commtted by the appellant ? It has
come in prosecution evidence that the fight started in regard
to the purchase of sonme fruits which was not preneditated.
The appellant has also suffered as many as 11 injuries out of
whi ch one of the injuries is an incised wound obvi ously caused
by a sharp edged weapon. The deceased suffered one injury on
his back and he died about 2 hours later in the hospital

Though it is proved fromthe prosecution case that the
appel l ant has caused this injury, still it cannot be said that
the appellant either intended to cause the death of the
deceased or had the know edge that he woul d cause the death of
the deceased by causing the said injury. Because the said
infjury was caused in a sudden fight when the appellant was
surrounded by many assailants fromthe deceased side. |In such
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circunstances, it would be difficult to hold the appellant was
responsible for having intentionally caused the death of the
deceased. More so in the background of the fact that the
appel l ant had no notive to kill the deceased.

Considering the entire material on record and the
nature of injury suffered by the deceased, we are of the
opinion that though the appellant is responsible for causing
the death of the deceased, the same cannot be construed as an
of fence punishabl e under Section 302 IPC. |n our opinion, at
the nmost it could be an offence which could be punishable
under Section 304 Part Il |PC

Taking into consideration the incident in questionis
of the year 1973, we are of the opinion that the ends of
justice would be nmet if the appellant is sentenced to undergo
RI. for a period of 3 years for an of fence puni shabl e under
Section 304 Part Il IPC. Accordingly, this appeal is partly
al |l oned. The conviction and sentence inposed on the appel |l ant
by the H gh Court is hereby set aside and the appellant is
found guilty of an of fence puni shabl e under Section 304 Part

Il IPC and we inpose the sentence of 3 years’ RII. The
sentence undergone by the appellant shall be given remssion
....5/-
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while calculating the period of inprisonment to be undergone
by the appellant. The appellant is on bail. He shal
surrender and serve the renmining part of the sentence.

Accordingly, the appeal is allowed in part.

( B.P. SINGH )
New Del hi ,
Novenmber 13, 2002



