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UPON hearing counsel the Court nmade the foll ow ng

ORDER

Leave granted.

The appeal filed by the husband stands all owed. There will

be a decree of dissolution of marriage in favour of the husband.

No costs.
( Suman VWadhwa ) ( Phoolan Wati Arora )
Court Master Court Master

Si gned reportable judgment is placed on the file.

I'N THE SUPREME COURT OF | NDI A

ClVIL APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. CF 2006

(arising out of SLP(C)No. 17407 of 2005)

Rl SHI KESH SHARNMA .. APPELLANT
VS.
SARQJ SHARVA .. RESPONDENT

JUDGMENT

Dr. AR Lakshmanan, J.

Leave granted.

The husband is t he appel | ant before us. The
respondent is his wife. They got married according to

t he H ndu rites and custons in the year 1972. After



three years of marri age a daughter was born of t he

wedl ock. Because of t he m sunder st andi ng bet ween
them the r espondent started living separately from
her husband from the year 1981 onwar ds and is
wor ki ng in t he Soci al Forestry Depart ment . The

r espondent al so filed sever al crim nal pr oceedi ngs

agai nst her husband with which we are not concerned

in this appeal

In t he year 1989 t he appel | ant filed a petition

for a decree of di ssol ution of marri age on t he ground

of mental cruelty and the respondent having deserted

hi m

2.
wi t hout any r easonabl e cause. The District Judge,
Gnal i or, di sm ssed t he petition filed by t he husband
for di ssol ution of t he marri age. The Appel | ant filed
first appeal in the Hi gh Court under Sec. 28  of t he

H ndu Marriage Act. The Hi gh Court al so dism ssed the
appeal of t he appel | ant. The appel | ant has therefore
guestioned the correctness of the order passed by the

H gh Court in the above appeal

W heard M. A K Chitale, | ear ned seni or
counsel and M . S. S. Dahi ya, | ear ned counsel for t he
respondent and perused the judgnment passed by both
the trial court and al so of the High court. It is not in
di spute t hat t he r espondent is l'iving separately from
the year 1981. Though the finding has been rendered
by t he Hi gh Court t hat t he wife |[ast resi ded with
husband up to 25.3.1989, the said finding according to
t he | ear ned counsel for t he appel | ant is not correct.

In view of t he sever al litigations bet ween t he parties



it is not possi bl e for her to prosecut e crim nal case

agai nst the husband and at the same tine continue to

reside with her husband. In t he i nst ant case the
marri age is irretrievably br oken down with no
possibility of t he parties l'iving t oget her agai n. Bot h

the parties have crossed 49 years and living separately

and wor ki ng
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i ndependent |y since 1981. There bei ng a hi story of
litigation wth respondent -wi f e repeatedly filing
crim nal cases agai nst t he appel | ant whi ch coul d not
be subst anti at ed as f ound by t he Courts. Thi s apart,
only child born in the wedlock in 1975 has al r eady
been given in marriage. Under such circunstances the
Hi gh Court was not justified in refusing to exercise its
jurisdiction in favour of the appellant. This apart, the
wife al so has made certain al | egati ons agai nst her
husband. that the husband has already remarried and

is living wth anot her | ady as st at ed by her in the

witten statenent. The Hi gh Court al so has not
consi der ed t he al | egati ons made by t he r espondent
whi ch have been repeat edl y made and repeat edl y

found basel ess by the courts.

In our opi ni on it will not be possi bl e for t he
parties to live t oget her and therefore there is no
pur pose in compel |'i ng bot h t he parties to live
t oget her. Therefore the best course in our opinion is

to dissolve the marriage by passing a decree of divorce
so that t he parties who are litigating si nce 1981 and

have | ost val uabl e part of life can live peaceful Iy in



remai ning part of their life.
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Duri ng t he | ast heari ng bot h t he husband and
wife wer e pr esent in Court. Husband was r eady and
willing to pay lunpsum by way of pernmanent alinony

to t he wife. The wife was not willing to accept t he

| unpsum but however expressed her willingness to |ive

with her husband. W are of t he opi ni on t hat her
desire to live with her husband at this st age and at
this distance of tine is not genuine. Therefore, we are

not accepting this suggesti on made by t he wife and

reject the sane.

In t he result, t he appeal filed by t he husband
st ands al | oned. There will be a decree of di ssol uti on

of marriage in favour of the husband.

No costs.

(Dr. AR LAKSHVANAN)

(TARUN CHATTERJEE)

NEW DELHI ;

NOVEMBER 21, 2006.



