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SUDHANSU JYOTI MJUKHOPADHAYA, J.

These appeal s Nos. 5527 of 2012, 5528 of 2012 and 5617-5659 of 2012
(arising out of SLP(C) Nos.31279 of 2010, 35579 of 2010, 5218-60 of 2011)
have been preferred by the State of Uttar Pradesh and others against the
comon judgnent dated 29th July, 2010 passed by the Division Bench of the
Hi gh Court of Judicature at Allahabad, Lucknow Bench, Lucknow in Wit
Petition (C No.1595(S/B) of 2009 etc.etc. whereby the High Court
declared Uttar Pradesh Jal N gam Enpl oyees (Retirenment on attaining age of
superannuation) Rules, 2005 which have created two separate age of
retirenment anongst same cl asses of enpl oyees di scrimnatory and
unconstitutional and held that the enployees of the Jal Nigam are entitled
to continue in service upto the age of 60 years with further directions to
pay 20% of back wages to those wit petitioners who in the neantime were
forced to retire on attaining the age of 58 vyears in absence of any
interimorder in their cases.

The benefit of enhancenment of age was confined to the persons who had
filed the wit petitions before their retirement and was not granted to
those who in the nmeantinme retired at the age of 58 years and had not noved
before the Hi gh Court.

The other appeals have been preferred against the judgnents
subsequently passed on 29th April, 2010, 17th August, 2010, 16th Septenber,
2010, 28th Cctober, 2010, 3rd Decenber, 2010 which were disposed of in
terns of the aforesaid judgnent dated 29th July, 2010.

Before the High Court Wit Petition No.1191(SB) of 2009 was filed by
the U P. Engi neers Association Jal Nigam praying therein to declare UP
Jal Ni gam Karanthari (Adhivarshita Par Seva Nvarti) Viniyamwali, 2005
[U P. Jal Nigam Enpl oyees (Retirenent on attaining age of Superannuation)
Regul ati ons, 2005] (hereinafter referred to as the "Regulations, 2005")
unconstitutional and ultra vires to the provisions of the Constitution of
India and further to quash the orders dated 3rd July, 2009 and 29th June,
2009 passed by the respondents 1 and 2 to the wit petition, respectively.
The other prayers were to restrain the respondents from causing retirenent
of the nmenbers of the wit petitioners’ association at the age of 58 vyears
as well as to allowthemto continue to work till they attain the age of
60 years.

Except the aforesaid wit petition, in all other wit petitions, wit
petitioners have chall enged their respective order (s) whereby they had
been asked to retire on attaining the age of 58 years as per the provisions
of Regul ations, 2005.

2. The questions involved in these appeal s are:



(i) Whet her two di fferent age of superannuation of 58 and 60 years can be
prescribed for the enployees sinmlarly situated, including menbers of the
same service, solely on the basis of their source of entry in the service

(ii) \Wiether "the Uttar Pradesh Jal N gam (Retirenment on attaining age of
Super annuat i on) Regul ati ons, 2005’ fixing t wo di fferent age of
superannuation for simlarly situated enployees of Jal Ni gam are
discrimnatory and ultra vires under Article 14 of the Constitution of
I ndi a.

3. The factual nmatrix of the case are as foll ows:

A department, known as Public Health Engineering (hereinafter
referred to as the "PHED ) was created during the British period for
performng all the works related to public health engineering including
sewerage and water supply. Just before the independence, the State of
United Province created a Local Self Governnent Engineering Departnent
(hereinafter referred to as the 'LSGED' ) which was converted from PHED.
Al'l the engineering works of Local Self Government were entrusted to the
said newy created departnent.

4, By Notification dated 18th June, 1975 issued under Section 3 of the
Uttar Pradesh Water Supply and Sewerage Act, 1975 (hereinafter referred to
as the "Act, 1975), the State Governnent constituted Utar Pradesh Ja
Ni gam (hereinafter referred to as the "Niganm'). Section 37(1) of the Act,
1975 provided that the services of the enpl oyees and engi neers of the Loca

Sel f - Gover nnent Engineering Departnment (LSGED) wll be transferred and
merged into the newly created Nigamon the sane terns and conditions, which
were governing their services prior to such absorption, till the said

service conditions are altered/changed by the Rules or Regulations franed
in accordance with | aw.

5. Inits second neeting dated 4th April, 1977 vide Agenda Item No.2.21
the Board of N gamresolved that all the provisions of Financial Handbook

Manual of Governnent Order, Civil Services Regul ations, Governnent Servant
Rul es and ot her Government orders shall be applicable to the enployees of
the Nigam provided the Ni gam has not passed any ot her order.

Initially, in exercise of powers conferred under sub-section (1) and
clause (c) of sub-section (2) of Section 97 of Act, 1975 and wth the
previ ous approval of the State Governnent, the Nigam nade regulations for
regulating the recruitment to the posts and the conditions of service of
persons appointed to the Utar Pradesh Jal N gam Service of Engineers
(Public Health Branch) known as the Uttar Pradesh Service of Engineers
(Public Health Branch) Regul ations, 1977

6. Subsequently, in exercise of powers conferred under sub-section (1)
and clause (c) of sub-section (2) of Section 97 of the Act, 1975, and with
the previous approval of the State Governnment, N gam made the "Uttar
Pradesh Jal N gam Services of Engineers (Public Health Branch) Regul ati ons,
1978" (hereinafter referred to as the "Regulations, 1978") for regulating
the recruitnent to the posts and the conditions of service of persons
appointed to the Jal N gam Engineers (Public Health Branch). The said
Regul ations, 1978 were nmade equally applicable to the enpl oyees transferred
and nerged fromthe erstwhile LSGED and the enpl oyees directly recruited by
the NNgamand it cane into force we.f. 27th April, 1978. Regul ation 31
relates to pay, allowance, pension, |eave and other conditions of service
whi ch reads as foll ows:

"Regul ation 31.- Except as provided in these regulations the
pay, allowance, pension, |eave, inposition of penalties and
other conditions of service of the nenbers of the service shal
be regulated by rules, regulations or orders appl i cabl e
generally to the Governnent Service in connection wth the
affairs of the state.”



7. There is no separate provision for age of superannuation of enpl oyees
of the Nigam prescribed under Regul ations, 1978. As per Regul ation, 31, the
terns and conditions of service of the enployees of the N gam shall be
governed by the sane rules, regulations and orders generally applicable to
the enployees of the State Governnent and hence the retirement and

superannuati on age of enployees of the Nigamshall stand governed by the
provi sions of Rule 56(a) of the Uttar Pradesh Fundanental Rules contained
in the Financial Handbook, Volume II, Part I1-1V, which reads as foll ows:

"Rul e 56(a).Except as otherwi se provided in other clauses of
this rule every Governnent servant shall retire fromservice on
the afternoon of the last day of the nonth in which he attains
the age of fifty-eight years. He may be retained in service
after the date of retirenment on superannuation with the sanction
of the governnent on public grounds which nust be recorded in
witing but he nust not be retained after the age of sixty years
except in very special circunstances."”

The age of retirement of the State Government enployees as per Rule
56(a) of Uttar Pradesh Fundanmental Rules was 58 years. In the year 2001
the State Government vide its Oficial Oder No.1098/ A-1/2001 dated 28th
Novenber, 2001 informed of its intention to amend clause (a) of Rule 56
Consequently, Rule 56(a) was anended by "The Uttar Pradesh Fundanental
(Anmendrent) Rul es, 2002" vide Notification dated 27th June, 2002, which
came into force on 28th Novenber, 2001. As per the anended clause (c) of
Rul e 56, the age of superannuation of the State Governnment enployees was
enhanced from58 years to 60 years, which reads as foll ows:

"Rul e 56(a).Except as otherwise provided in this rule, every
governnent servant shall retire fromservice on the afternoon of
the |l ast day of the nmonth in which he attains the age of sixty
years.

Provi ded that a Governnment servant whose date of birth is the
first day of a nonth shall retire fromservice on the afternoon
of the last day of the preceding nonth on attaining the age of
sixty years.

Provi ded further that a Governnent servant who has attai ned the
age of fifty eight years on or before the first day of Novenber,
2001 and is on extension in service shall retire fromservice on
expiry of his extended period of service."

8. In the nmeantine, after issuance of Governnent’s order expressing its
intention to amend clause (a) of Rule 56 by Notification dated 28th
Novenber, 2001, the Nigamby its letter dated 31st Decenber, 2001 enquired
fromthe State Governnent as to whether the benefit of enhancement in the
age of superannuation from58 years to 60 years would be applicable to the
enpl oyees of the Nigamor not. In reply thereto just before the Amendnent
Rul es, 2002, the special Secretary to the State Governnment from its
Department of Local Self Governnent by his letter dated 22nd January, 2002

conveyed that the enployees of the N gam shall not be entitled to the
enhancenent of age of superannuation from58 years to 60 years as the sane
woul d be applicable only to the State Government enpl oyees. On receipt of
the said letter, on 11th July, 2002 the N gam resolved that enhancenent
in the age of superannuation from 58 vyears to 60 years wuld not be
applicable to the enpl oyees of the N gam

Agai nst the decision of the State Governnent dated 22nd January, 2002
and the decision of the Nigamvide Ofice Menorandum dated 11th July, 2002
a nunber of wit petitions were preferred by the enpl oyees of the Nigam who
were being sought to retire on conpleting the age of 58 years. Sonme of the
enpl oyees directly filed wit petitions before this Court challenging the
orders issued by the Nigam against them to the effect that they would
super annuat e upon conpletion of 58 years. This Court by its judgnment in
Harwi ndra Kumar vs. Chief Engineer, Karm k and others, 2005 (13) SCC 300
directed the Nigam to continue the petitioners of those cases in service
till they attain the age of 60 years and the orders directing their



retirement at the age of 58 years were set aside with the followng
observati on:

"9. In the present case, as the Regul ati ons have been framed by
the Nigam specifically enunerating in Regulation 31 thereof that
the Rules governing the service conditions of gover nnent
servants shall equally apply to the enployees of the N gam it
was not possible for the N gam to take an admnistrative
deci sion acting under Section 15(1) of the Act pursuant to the
direction of the State Government in the matter of policy issued
under Section 89 of the Act and directing that the enhanced age
of superannuation of 60 vyears applicable to the governnent
servants shall not apply to the enpl oyees of the NNgam |In our
view, the only option for the Ngam was to nake suitable
anmendnment in Regulation 31 with the previous approval of the
State CGovernnent providing thereunder the age of superannuation
of its enployees to be 58 years, in case it intended that 60
years which was the enhanced age of superannuation of the State
Government enpl oyees should not be mnade applicable to the
enpl oyees of the Nigam It was al so not possible for the State
Governnment to give a direction purporting to act wunder Section
89 of the Act to the effect that the enhanced age of 60 years
woul d not be applicable to the enployees of the N gam treating
the sane to be a matter of policy nor was it perm ssible for the
Ni gam on the basis of such a direction of the State Governnent
inthe policy matter of the N gam to take an adnministrative
deci sion acting under Section 15(1) of the Act as the sane would
be inconsistent with Regulation 31 which was franmed by the N gam
in the exercise of powers conferred upon it under Section
97(2)(c) of the Act.

10. For the foregoing reasons, we are of the viewthat so [|ong
as Regulation 31 of the Regulations is not anended, 60 years
which is the age of superannuation of governnent servants
enpl oyed under the State of Utar Pradesh shall be applicable to
t he enpl oyees of the Nigam However, it would be open to the
Ni gamwith the previous approval of the State Governnent to nake
sui tabl e amendnent in Regulation 31 and alter the service
conditions of enployees of the NNgam including their age of
superannuation. It is needless to say that if it is so done, the
sane shall be prospective

11. For the foregoing reasons, the appeals as well as wit
petitions are allowed, orders passed by the Hi gh Court
dismissing the wit petitions as well as those by the N gam
directing that the appellants of the civil appeals and the

petitioners of the wit petitions would superannuate upon
compl etion of the age of 58 years are set aside and it is
directed that in case the enployees have been allowed to
continue up to the age of 60 years by virtue of sone interim
order, no recovery shall be nmade fromthembut in case, however,
t hey have not been allowed to continue after conpleting the age
of 58 years by virtue of erroneous decision taken by the N gam
for no fault of theirs, they would be entitled to paynment of
salary for the remaining period up to the age of 60 years which
must be paid to themwithin a period of three nonths from the
date of receipt of copy of this order by the Nigam There shal
be no order as to costs."

9. After the decision in Harwi ndra Kumar(supra), the N gam in exercise
of its powers conferred under sub-sections (1) and (2) of Section 97 of the
Act, 1975, framed Uttar Pradesh Jal N gam Enpl oyees (Retirement on the age
of Superannuation) Regulations, 2005 (hereinafter referred to as the
"Regul ations, 2005’). It was issued by Ofice Oder dated 8th Decenber,
2005 and made effective from 30th August, 2005. By Regulation 3 the
retirement age of 60 years was provided but for enpl oyees and Engi neers who



were enployed in erstwhile LSGED and who were transferred and nmerged in the
Nigam |In Regulation 4, a separate age of superannuation at the age of 58
years was prescribed for all other enployees and Engineers, who were not
covered under Regulation 3 i.e. those who were directly appointed in the
Ni gam Regul ation 3 and 4 reads as foll ows:

Retirement on attaini ng age of superannuation

3. Age of superannuation of every enpl oyee who was enployed in
the Engi neering Departnment of the Local Self Governnent under
Section 37(1) of the Act, and has been transferred to the
Corporation and is enployed in the Corporation, wll be 60
years.

4. The age of superannuation of the enployees different from
those under Rule 3 above, will be 58 vyears. But the age of
superannuation of the Goup 'D enployee who have been enployed
prior to 5.11.1985, will be 60 years."

After fram ng the aforesaid Regul ati on, 2005, the Nigamfiled a review
petition before this Court being Review Petition No.24 of 2006, seeking
review of decision in Harwindra Kumar(supra). The review petition was
di smissed by this Court on 29th August, 2006

10. A nunber of enployees challenged Regulation 4 by filing Wit Petition
No. 45800 of 2006, etc. The Allahabad H gh Court by its comobn judgnent
dated 21st My, 2007 allowed the wit petitions and held that Regulation 4
to the extent it provides superannuation age of 58 years for those
enpl oyees directly recruited is arbitrary and declared it non-est. The

wit petitioners were allowed to continue in service till the age of 60
years.
11. As agai nst the aforesaid judgnent, the Nigamfiled a special appea

before the Division Bench of the Al ahabad Hi gh Court which by order dated
1st August, 2007 stayed the declaration given by the | earned Single Judge.
However, so far as the wit petitioners were concerned, no interim orders
were passed in the said special appeal and as such, they were allowed to
di scharge their duties upto the age of 60 years.

12. The Nigam being not satisfied with the order passed by the Division
Bench noved before this Court in Chairman, Utar Pradesh Jal N gam &
anot her vs. Radhey Shyam Gautam and anot her, 2007 (11) SCC 507. In the
said case, taking into consideration the wearlier decision rendered in
Harwi ndra Kumar (supra) and Jaswant Singh(supra) this Court di smissed the
appeal with foll owi ng observation

"10. After the anmendnment nade in Rule 56(a) of the Rules by the
State CGovernnent and thereby enhancing the age of superannuation
of governnent servants from 58 years to 60 years, the sane woul d
equal ly apply to the enployees of the N gam and in case the
State Governnent as well as the Nigam intended that the same
woul d not be applicable, the only option with it was to nake
sui tabl e anendnent in Regulation 31 of the Regulations after
taki ng previous approval of the State Government and by sinply
issuing direction by the State Governnent purporting to act
under Section 89 of the Act and thereupon taking admnistrative
deci sion by the N gam under Section 15 of the Act in relation to
the age of the enployees would not tantanbunt to anending
Regul ation 31 of the Regul ations.

11. In Harwi ndra Kumar case the Division Bench decision on which
the appell ant places reliance was chall enged. Orders passed by
the H gh Court dismissing the wit petitions as well as those by



13.

the NNgamdirecting that the appellants of the civil appeals and
the petitioners of the wit petitions would superannuate upon
compl etion of the age of 58 years were set aside and it was
directed that in case the enployees have been allowed to
continue up to the age of 60 years by virtue of sone interim
order, no recovery shall be nmade fromthembut in case, however
they have not been allowed to continue after conpleting the age
of 58 years by virtue of erroneous decision taken by the Nigam
for no fault of theirs. They would be entitled to paynment of
salary for the remaining period up to the age of 60 years which
was to be paid to themwithin a period of three nonths from the
date of receipt of copy of this Court’s order by the Nigam"

In the meantine, a |arge nunber of enployees of the N gam who were

forced to retire on attaining the age of 58 years, preferred wit petitions
and sought benefit of the directions given by this Court in Harwi ndra
Kumar (supra). The matter ultimately, noved before this Court in Chai r man,

Utar

Pradesh Jal N gam vs. Jaswant Singh & others, 2006 (11) SCC 464.

Whil e dismissing the appeal this Court observed:

14.

"16. Therefore, in case at this belated stage if simlar relief
is to be given to the persons who have not approached the court
that will unnecessarily overburden the Nigam and the Nigam will
completely collapse with the liability of payment to these
persons in terms of two years’ salary and increased benefit of
pensi on and ot her consequential benefits. Therefore, we are not
inclined to grant any relief to the persons who have approached
the court after their retirement. Only those persons who have
filed the wit petitions when they were in service or who have
obtained interim order for their retirement, those persons
should be allowed to stand to benefit and not others. W have
been given a chart of those nine persons, who filed wit
petitions and obtained stay and are continuing in service. They
are as follows:

Shri Bhawani Sewak Shukl a

Shri Vijay Bahadur Ra

Shri Grija Shanker

Shri Yogendra Prakash Kul shresht
Shri Vinod Kumar Bansa

Shri Pradumm Prashad M shra

Shri Banke Bi hari Pandey

Shri Yashwant Singh

Shri Chandra Shekhar

CoNoRrWNE

And the followi ng persons filed wit petitions before retirenent
but no stay order was granted:

1. Shri Gopal Singh Dangwal (WP No. 35384 of 2005 vide order
dat ed 5-5-2005)

2. Shri R R Gautam (WP No. 45495 of 2005 vide order dated 15-
6- 2005)

17. The benefits shall only be confined to abovenentioned
persons who have filed wit petitions before their retirenent or
they have obtained interimorder before their retirement. The
appeal s fil ed against these persons by the Nigamshall fail and
the sane are dism ssed. Rest of the appeals are allowed and
orders passed by the High Court are set aside. There would be no
order as to costs."

In Harwi ndra Kumar(supra) this Court held that as long as Regulation
31 is not

anended, 60 years which is the age of superannuation of



governnent servants enpl oyed under the State of Utar Pradesh shall be
applicable to the enpl oyees of the Nigam However, Iliberty was given to
the Nigamto make suitable anmendnent in Regulation 31 wth the previous
approval of the State Governnent to alter the service conditions of
enpl oyees of the Nigam including their age of superannuation. It was also
made clear that if the same is done, it shall be prospective. It appears
that in view of observation of this Court, the N gam franmed Regul ations,
2005 but prescribed separate age of superannuation, one for enployees and
engi neers who were enployed in erstwhile LSGED and another for those who
were directly appointed in the N gam Regul ations 2005 were so franmed
wi t hout repealing or anmendi ng Regul ation 31.

It appears that in view of the subsequent decisions of this Court,

| Nigam, similar to

| t he worKi ng |
| Gover nnent |
| enpl oyees. |

the NNgamvide its Resolution dated 13th April, 2008, resolved to enhance
the age of the superannuation of the enployees, irrespective of their
source of entry, to 60 years and forwarded the same to the State Governnent
for its approval. The resolution aforesaid reads as foll ows:

| Agenda Item No. | Descri ption of | Deci si on taken by

| | Agenda | the Board of |

| | | Directors |

| 147. 07 | Regar di ng | Proposal approved

| | enhancenent of age |by the Board of |

| | of superannuati on | Directors and it is|

[ | from58 years to 60 |decided to refer to]

| | years, of the | the Governnent for

| | of ficers and | obt ai ni ng the |

[ | officials working in|approval of the

| | tar Pradesh Jal | Gover nnent . |

I I

I I

I I

| |

15. But the State Governnment provided a uniformage for superannuation as
58 years for all enployees working in Government Conpanies and Governnent
Corporations by its order dated 29th June, 2009. For the said reason, by
its order dated 3rd July, 2009, the State Governnent refused to accord
approval to the recommendati ons of the Nigam dated 13th April, 2008.

16. On being aggrieved by the said action of the State Governnent the
enpl oyees of the Nigampreferred the wit petitions in question before the
Al l ahabad Hi gh Court. A nunber of wit petitions were heard together and
di sposed of by the common inpugned judgnent dated 29th July, 2010. The
other wit petitions which were taken wup or filed subsequently were
di sposed of by the inpugned separate orders in terms wth comon judgnent
dated 29th July, 2010.

17. By the inpugned comon judgment dated 29th July, 2010 the Division
Bench of the All ahabad Hi gh Court, Lucknow Bench, Lucknow in Wit Petition
(O No.1595(S/B) of 2009 etc.etc. declared "Utar Pradesh Jal N gam
Enpl oyees (Retirenent on attaining age of Superannuation) Regulations”,
2005 unconstitutional as it created two classes of enployees in determining
two separate retirenent age with observation as noticed above.

18. Learned counsel for the appellant-State and the N gam assailed the
judgnment mainly on the foll owi ng grounds:

(i) The High Court cannot equate the enployees of the public
undert aki ngs/ corporations with the enployees of the State Governnent
for determ nation of age of superannuation

(ii) The High Court was not justified in declaring that all the
enpl oyees of the Nigamshall retire on attaining the age of 60 years
like State Governnment enployees, by pre-enpting the N gam from
exercising its power under Section 97 of the Act, 1975.

(iii) The classification between the enployees of Local Sel f -



Gover nment Engi neering Departnment transferred to the Ngam and the
enpl oyees directly recruited by the NNgam in prescribing different
age of superannuation is valid and reasonabl e.

(iv) The High Court was not justified in setting aside the Jal N gam

Enpl oyees (Retirenent on attai ni ng age of Super annuat i on)
Regul ations, 2005 in absence of any challenge to the power of the
Nigamto frame the regul ations particularly when the petitioners only
chal | enged t he Regul ati on

(v) The Hi gh Court committed an error of Jlaw in not considering
Section 37(1) of the Act, 1975,  which protects the ternms and
conditions of service of the enployees of erstwhile Local Self-
Gover nment Engi neering Department who were transferred to the Nigam
on its creation.

(vi) The question of determination of age of superannuation is a
matter of policy of the State Governnent or the conpetitive authority
of a Corporation, and the H gh Court wunder Article 226 cannot
determ ne the age of superannuati on.

19. Thus, from a detailed analysis and close exam nation of facts
relating to condition of service of enployees of the N gam starting from
its constitution till today, the followi ng facts energes:

(a) The question relating to age of superannuation of enployees of
the Nigam stood finally concluded on 18th Novenber, 2005 when this
Court rendered decision in Harwi ndra Kumar (supra).

(b) After judgrment in Harwi ndra Kumar (supra) based on liberty given
by this Court, the Nigam framed Regulations, 2005 prescribing two
separate age of superannuation for the enpl oyees of the N gam wi thout
anendi ng Regul ation 31. The N gam subsequently by Resolution dated
13th April, 2008 proposed to anend Regul ati ons 2005 prescribing conmon

age of 60 years for superannuation for all enployees of the N gam
The State CGovernnent by its order dated 29th June, 2009 prescribed
uni form age of superannuation as 58 years for all the enployees

working in the Governnent Undertakings i.e. Governnent Conpanies and
Government Corporations and then in view of such decision, the State
Governnent refused to accord approval to the recommendations of the
Ni gam dated 13th April, 2008 by its letter dated 3rd July, 2009.

20. In view of the subsequent developnment after decision rendered in
Harwi ndra Kumar (supra) case, again the question of age of superannuation
of enpl oyees of the Ni gam has been reopened keeping in view of such fact,
the question required to be deternmined as raised in these cases.

21. This Court in Harwi ndra Kumar (supra) held that so long as Regulation
31 is not anended, 60 years which is the age of superannuation of the
governnent servants shall be applicable to the enployees of the N gam
However, in contravention of finding of this Court wthout amending
Regul ation 31, new Regulation 3 and 4 of Regul ati ons, 2005 has been franed
by the Ni gam prescribing two separate age of superannuation for simlarly
situated enpl oyees.

22. In Prem Chand Sonthand Shah v. Union of India (1991) 2 SCC 48 this
Court hel d:

"8. As regards the right to equality guaranteed under Article 14 the
position is well settled that the said right ensures equality anongst
equals and its aimis to protect persons sinmlarly placed against
discrimnatory treatnment. It neans that all per sons simlarly
circunstanced shall be treated alike both in privileges conferred and
liabilities inposed. Conversely discrimnation may result if persons
dissimlarly situate are treated equally. Even anpbngst persons
simlarly situate differential treatment woul d be perm ssible between
one class and the other. In that event it 1is necessary that the
differential treatnent should be f ounded on an intelligible
differentia which distinguishes persons or things that are grouped



together fromothers left out of the group and that differentia nust
have a rational relation to the object sought to be achieved by the
statute in question.”

23. Since creation of the Nigam irrespective of source of recruitnent,
the enployees of the Ngam were treated alike for the purpose of
superannuation and were allowed to superannuate at the age of 58 years as
is evident from Regul ation 31

24. As per decision of this Court in Prem Chand Soncthand Shah (supra)
even anongst persons simlarly situated differential treatnent would be
perm ssi bl e between one class and the other. |In that event it is necessary
that the differential treatnent should be founded on an intelligible
differentia which distinguishes persons or things that are grouped together
fromothers left out of the group and that differentia nust have a rationa
relation to the object sought to be achieved by the statute. The
appel lants, the Nigamas well as the State of Utar Pradesh failed to place
on record the reasons for differential treatnment which distinguishes
enpl oyees of erstwhile LSGED and those who were appointed directly in the
Ni gam

Furt her, as enpl oyees appointed from different source, after their
appoi ntment were treated alike for the purpose of superannuation under
Regul ation 31, subsequently solely on the basis of source of recruitnent no
discrimnation can be made and differential treatnment would not be
permissible in the matter of <condition of service, including age of
superannuation, in absence of an intelligible differentia distinguishing
them from each other. We therefore hold that the H gh Court by inpugned
judgnent rightly declared Regulations, 2005 wunconstitutional and ultra
wires of Article 14 of the Constitution of India.

25. Regul ation 31 of the 'Uttar Pradesh Jal N gam Services of Engineers
(Public Health Branch) Regul ations, 1978  Special Regulation; it wll not
be affected by Ilater Regulation 4 of the Utar Pradesh Jal N gam
(Retirenent on attaining age of Superannuation) Regulations, 2005, in

absence of express repeal of Special Regulation. By inplication it cannot
be inferred that the Regulation 31 stands repealed in view of subsequent
Regul ati ons, 2005.

26. Even if it is treated that both the General Regulation 4 of
Regul ations, 2005 and Speci al Regul ation 31 of Regulations, 1978 co-exist,
one which is advantageous i.e. Regulation 31 shall be applicable to the
nenbers of the sane service

27. The State CGovernnent’'s order dated 29th June, 2009 prescribing a
uni form age of superannuation at 58 years for the enpl oyees working in the
Government Conpanies and Government Corporations cannot prevail over
statutory Regul ation 31 franed by the Ni gam under Section 97 (2) (C of the
Act, 1975 with the previous approval of the State Governnent. Ther ef or e,
the enpl oyees of the Nigamshall not be guided by the State Governnment’s
order dated 29th June, 2009 but will continue in the services up to the age
of 60 years, in view of Regulation 31, having not yet amended or repeal ed.

28. In Harwi ndra Kumar (supra) case this Court already held that it is
not possible for the Ngamto take an administrative decision pursuant to
the direction of the State Governnment in the nmatter of policy issued under
Section 89 of the Act and directing that the age of superannuation of 60
years applicable to the Governnment servants shall not be applicable to the
enpl oyees of the Nigam In view of such finding of this Court, the N gam
cannot act on the basis of the State Government’s order dated 29th June,
2009 providing uni form age of superannuation at 58 years.

29. During the pendency of these appeals further developnent has taken
pl ace. The Governnment of Uttar Pradesh by its letter No.3199/9-3-11-
113C/ 2011 dated 23rd Decenber, 2011 informed the Chairman, Utar Pradesh



Jal Nigamits approval to increase the age of superannuation of full tine
regul ar of ficers/enpl oyees of the NNgamfrom58 years to 60 years. The
State CGovernnent directed to make appropriate amendnents in the Regulations
framed by the Nigam which reads as foll ows:

"No. 3199/ 9-3-11-113C/ 2011
From Vijay Bahadur Singh
Speci al Secretary,
Government of Uttar Pradesh

To: The Chairnman,
Uttar Pradesh Jal N gam,
Lucknow.

Urban Devel opnetn Section 3 Lucknow dt. 23.12.2011

Sub: For increasing the age of retirenment of full time regular
enpl oyees of Uttar Pradesh Jal Nigam from 58 years to 60
years.

Sir,

This is in reference to your letter no. 86/ P-1/2005-002/11
dated 23.12.2011 and Governnent order no.160/44-1-20911-
90/ 2008 dated 20.12.2011 of the Public Enterprises Bureau
Section, on the above subject.

2. In this regard | have been directed to say that a neeting
of the Board of Directors of Jal N gam was held on
23.12.2011 and it was decided in the said nmeeting that age
of retirenment of full time regular officers/enployees of
Uttar Pradesh Jal Nigam be increased from58 years to 60
years. The aforesaid decision of Board was considered by
the Governnent and Governnent has deci ded that age of ful
time regul ar officers/enpl oyees of Utar Pradesh Jal N gam
be increased from 58 years to 60 years.

3. However, the aforesaid increase in the age of retirenent
will be subject to the condition that all the additiona
financial burden which will be incurred due to aforesaid
increase in the age of retirement, will be borne by Uttar
Pradesh Jal Nigam fromits own resources and no financial
assi stance whatsoever will be given by the Governnent in
this regard.

4. I have been further directed to say that appropriate
anendnments in the rul es/regul ati ons/standi ng orders of the
Uttar Pradesh Jal Nigam pertaining to fixation of the age
of retirenent of the personnel of the Jal Ngam wll be
made by the Jal Nigamon its own.
Your s
SD/- Illegible
Vi jay Bahadu Singh
Speci al Secretary."

30. In view of the finding as recorded above and the State Government’s
|l etter dated 23rd Decenber, 2011 no interference is called for in the
i mpugned judgnment, whereby the High Court hel d Regul ati ons, 2005



unconstitutional, violative of Article 14 and set aside the orders of
retirements.

31. An Interlocutory Application dated 20th March, 2013 has been filed by
the counsel for the respondent in G vil Appeal No.5528 of 2012 intimting
that 1st respondent-Dayanand Chakrawarty expired on 17th February, 2013,
during the pendency of the case, leaving behind their legal heirs, Ms.
Pranmila Chakrawarty (widow), Ms. Manisha Chakrawarty (daughter), M.
Vi vekanand Chakrawarty (son), Ms. U pana Chakrawarty (daughter) and M.
Sanpur na Nand Chakrawarty (son).

32. In view of the observation nmade in the preceding paragraphs as the
enpl oyees including the respondents are entitled to get consequentia
benefits, we allow the petition for substitution to enable the heirs to
derive the benefit of the decision of this Court.

33. Now the question arises as to what consequential benefits to which
the respondents and ot her enpl oyees who have not noved before any court of
| aw shal |l be entitled.

By i nmpugned judgnent the High Court observed:

"Simlar benefit is already available to the enployees who are
continuing in service by virtue of interim order passed by the
conpetent court. They should continue till the age of 60 years.

The | aw hel ps those who are vigilant and not to those who go to sleep
as per maxi m VI G LANTI BUS, ET NON DORM NTI BUS, JURA SUB VEN UNT.
So, this benefit will not be given to the enpl oyees who peacefully
retired on attaining the age of 58 years and never cane before the
Court. But there may be another class of the enployees who cane
before this Court and could not get the interim order but wit
petitions were admitted. Admttedly, these enployees have not
worked. So, on the basis of no pay no work, they wll not be
entitled for arrears. However, their back wages will be restricted
@0% of the basic salary as per the ratio laid down in the case of
Ms Gvalli v. Andhra Education Society 2010 AIR 1105 SC. Lastly,
it is clarified that the extended service will be counted for all
the purpose to the above menti oned enpl oyees. The petitions are
allomwed. No cost."

34. In Harwi ndra Kumar vs. Chief Engineer, Karmk and others (Supra),
this Court while allow ng the enpl oyees of Nigamto continue till the age
of 60 years in view of Regulation 31, ordered that no recovery shall be
made fromthose who continued up to the age of 60 vyears. This Court

further observed that the enpl oyees who have not been allowed to continue
after conpleting the age of 58 years by virtue of erroneous decision taken
by the Nigamfor no fault of theirs, would also be entitled to paynment of
salary for the remaining period up to the age of 60 years.

35. In Chairnman, U P. Jal Nigam vs. Radhey Shyam Gautam 2007 (11) SCC
507, following the decision in Harwindra Kumar (supra) case, this Court
hel d that the enpl oyees of the Nigamshall be entitled for full salary for

the remaining period up to the age of 60 years.

36. However, in U P. Jal Nigam vs. Jaswant Singh, 2006 (11) SCC 464
this Court allowed the benefits of arrears of salary only to those
enpl oyees of the Nigamwho had filed wit petitions and denied the sane to
ot hers who have not noved before a court of |aw

37. In view of the orders passed by this Court in Harwi ndra Kumar(supra),
Radhey Shyam Gaut an{supra) and Jaswant Singh(supra), it was not open to the
Hi gh Court to rely on sonme other decision of this Court, ratio of which is
not applicable in the present case for determning back wages of
respondents restricting it to be 20% of the basic salary. W observe that
the principle of "no pay no work’ is not applicable to the enployees who
were guided by specific rules Iike Leave Rules etc. relating to absence



fromduty. Such principle can be applied to only those enpl oyees who were

not guided by any specific rule relating to absence from duty. If an
enpl oyee is prevented by the enployer from performng his duties, t he
enpl oyee cannot be blaned for having not worked, and the principle of 'no

pay no work’ shall not be applicable to such enpl oyee.

38. In these cases as we have already held that Regulation 31 shall be
appl i cabl e and the age of superannuation of enployees of the Ni gam shall be
60 years; we are of the view that following consequential and pecuniary
benefits should be allowed to different sets of enployees who were ordered
toretire at the age of 58 years

(a) The enpl oyees includi ng respondents who noved before a court of
|l aw irrespective of fact whether interimorder was passed in their
favour or not, shall be entitled for full salary up to the age of 60
years. The arrears of salary shall be paid to them after adjusting
the amount if any paid.

(b) The enpl oyees, who never noved before any court of law and had
to retire on attaining the age of superannuation, they shall not be
entitled for arrears of salary. However, in view of Regulation 31
they will deemto have continued in service up to the age of 60 years.

In their case, the appellants shall treat the age of superannuation
at 60 years, fix the pay accordingly and re-fix the retirenent
benefits like pension, gratuity etc. On such calculation, they shal
be entitled for arrears of retirenent benefits after adjusting the
anount al ready paid.

(c) The arrears of salary and arrears of retirement benefits should
be paid to such enployees within four nonths fromthe date of receipt
of copy of this judgnent.

39. The judgnent passed by the Division Bench of the Allahabad High
Court, Lucknow Bench dated 29th July, 2010 and other inpugned judgnents
stand nodified to the extent above. The appeals are disposed of wth
af oresai d observation and directions. There shall be no order as to costs.

(G'S. SINGHVI)

( SUDHANSU JYOTI MJKHOPADHAYA)
NEW DELHI ,
JULY 2, 2013.

| TEM NO. 1A COURT NO. 4 SECTI ON Xl
FOR JUDGVENT
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