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                            IN THE SU P R E M E COU R T OF INDI A

                            CIVI L AP P E L L A T E JU RI S D I C T I O N

                             CIVI L AP P E A L NO. 37 2 6 OF 20 0 1

Saib a n n a ‘Dead’ by LRs.                                        .. Appell a n t

                Ver s u s

Assi s t a n t Com m i s s i o n e r &
Land Acqui si t i o n Office r                                     .. Respon de n t

                                         J U D G ME N T

Dalvee r Bhan d a r i, J.

1.          This appeal is directe d again s t the judg m e n t of the High

Cour t of Ka r n a t a k a at Banga lo r e dated 16.3. 2 0 0 0 in Miscella ne o u s

Fir s t Appe al (for shor t, M.F.A. ) No. 32 3 2 of 19 9 6 .

2.          The fact s in nut s h e l l are as follo w s :

The preli mi n a r y notific a t i o n w a s issued on 13.8. 1 9 8 1 to acqui r e 4

acres and 27 gun t a s of land belongi n g to the appell a n t situ a t e d in

Sur v e y     Nos.    12 9/1,     12 9/3,   12 9/4   and     12 9/7 4   situ a t e d   in Taj

Sul t a n p u r , Gulba r g a City in Ka r n a t a k a .   The a w a r d w a s passed on
30. 6. 1 9 8 6   a w a r d i n g compe n s a t i o n at the rate of Rs.2, 5 0 0/- per

acre.

3.         The Refe re n c e Cour t               by its judg m e n t     and a w a r d       
 dated

8.4. 1 9 9 6 dete r m i n e d the ma r k e t value at the rate of Rs.1 9 , 5 0 0/-

per acre.

4.         The appella n t aggrie v e d by the said judg m e n t                         prefe
 r r e d

M.F.A. No. 32 3 2 of 19 9 6 before the High Cour t .                               The appella
 n t



placed relian ce on the judg m e n t s and a w a r d s passed in M.F. A. No.

37 3 8 of 19 9 5 dated 20. 1. 1 9 9 8 and M.F. A. No. 25 5 7 of 19 9 7 dated

27. 1. 1 9 9 8 , w h e r e i n the ma r k e t value of the lands locate d at almo s t

the     sa me         dista n c e   fro m   Gulb a r g a     city   and      is     havi n g  
 sa me

poten t i a l i t y      of   develop m e n t .        The     appella n t        also   produ
ce d

notifica t i o n        dated 30. 1 0 . 1 9 6 5     to sho w    tha t   the Taj Sul t a n p u 
r

village w a s decla r e d to be wi t h i n the mu nici pa l limi t s of Gulba r g a

city of Ka r n a t a k a .

5.         The High Cou r t dismi s s e d the appeal wi t h o u t conside r i n g

the main sub m i s s i o n of the appella n t tha t the acqui re d lands are

wi t hi n the mu n ici p a l limit s of Gulb a r g a city and the deduc tio n at

the rate of 53% to w a r d s the develop m e n t cha rge s is excessi v e and

not in conson a n c e wi t h the la w laid do w n by the Full Bench of the

High Cour t and by this Cou r t.
6.       In the prese n t appeal, the appella n t is aggrie v e d by the

deductio n at the rate of 53% to w a r d s develop m e n t char ge s. In the

presen t case, the follo w i n g quest ion s of la w for m u l a t e d by the

appella n t are reprod u c e d as unde r:-

       "A.    Whet h e r the High Cou r t has com m i t t e d a seriou s
              error in deduc ti n g 53% to w a r d s develop m e n t cha rge s
              in the fact s and circu m s t a n c e s of the case?

       B. Whet h e r the High Cour t has com m i t t e d a seriou s erro r
          in not appreci a t i n g tha t the acqui re d lands come wi t h i n
          the Municipal limit s of the city of Gulb a r g a and
          the re f o r e the develop m e n t   char ge s  canno t be more
          tha n 33- 1/3%?

       C. Whet h e r the decision of Full Bench of the Ka r n a t a k a
          High Cou r t is bindin g on the lear n e d Ju dge passi n g the
          impu g n e d judg m e n t ?

       D. Whet h e r the High Cou r t has failed to appreci a t e tha t
          the judg m e n t in othe r appeal s is applica ble as it has the
          sa me poten t i a l i t y ?

       E. Whet h e r the High Cour t has failed to ta k e note of the
          othe r evidence s produ ced by the appella n t such as
          value r’ s evidence ? "

7.       Duri n g the cour se of hea ri n g, the par tie s have focu se d the

enti re argu m e n t as to w h e t h e r deduc tio n at the rate of 53% w a s in



conson a n ce wi t h la w or not?         The appella n t placed relian ce on the

judg m e n t of this cour t in K.S. Shi v a d e v a m m a & Othe r s v. Assis ta n t

Co m m i s s i o n e r & Land Ac q u i s i t i o n Offic e r & An o t h e r (1 9 9 6 ) 2 SCC

62.   In par a 10 of the judg m e n t , this Cou r t accepted the argu m e n t
tha t 53% deduc tion is not auto m a t i c but depen ds upon the nat u r e

of   the     develop m e n t   and   the   stage   of   develop m e n t ,   mea n i n g

thereb y tha t it wo u l d depen d upon the fact s and circu m s t a n c e s of

each case. In this case, this cour t has fur t h e r obser v e d as unde r:-

      "Thi s cour t has laid as a gener al rule tha t for laying the
      roads and othe r ame ni t i e s 33- 1/3% is requi r e d to be
      deduc t e d.  Wher e the develop m e n t has alread y ta k e n
      place, appr op r i a t e deduc tion needs to be made."

8.         This Cou r t in Kastu r i & Othe r s v. Stat e of Har y a n a (2 0 0 3 ) 1

SCC 35 4 has exten si v e l y dealt wi t h this aspec t and obser v e d in

par a 7 as unde r:

      "..... It is well settle d tha t in respec t of agric ul t u r a l land
      or unde ve lope d land w hic h has poten t i a l value for housi n g
      or com m e r c i a l pur pose s, nor m a l l y 1/3 rd amou n t of
      compe n s a t i o n has to be deduc te d out of the amo u n t of
      compe n s a t i o n paya b le on the acqui re d land subjec t to
      cert ai n varia t i o n s dependi n g on its nat u r e, location,
      exten t of expendi t u r e invol ve d for develop m e n t and the
      area requi r e d for roads and othe r civic ame ni t ie s to
      develop the land so as to ma k e the plot s for reside n t i a l or
      com m e r c i a l pur po se s. A land ma y be plain or une ve n, the
      soil of the land ma y be soft or hard beari n g on the
      found a t i o n for the purpo se of ma k i n g const r u c t i o n ; ma y
      be the land is situ a t e d in the mids t of a developed area all
      aroun d but tha t land ma y have a hilloc k or ma y be low-
      lying or ma y be havi n g deep ditche s. So the amou n t of
      expen se s tha t ma y be incu r r e d in developi n g the area also
      varies.        A clai m a n t w h o clai m s tha t his land is fully
      develope d and nothi n g more is requi r e d to be done for
      develop m e n t purpo se s, mu s t sho w on the basis of evidence
      tha t it is such a land and it is so locate d. In the absence of
      such evidence, merel y sayin g tha t the area adjoini n g his
      land is a developed area, is not enoug h par t ic u l a r l y w h e n
      the exten t of the acqui r e d land is large and even if a small
      portio n of the land is abu t t i n g the mai n road in the
      develope d area, does not give the land the cha r a c t e r of a
      develope d area. ......."
This cour t in the said case also obse r v e d tha t the re is a diffe re n ce

bet w e e n   a develope d     area    and    an    area   w hi c h   is yet       to be

developed.         The fact tha t an area is developed or adjace n t to a

developed area will not ips o fact o ma k e ever y land situ a t e d in the

area   also developed        to be valued          as a buildi ng      site or plot,

par tic ul a r l y w h e n vast trac t s are acqui re d.

9.       In sub s t a n c e, the ratio of the judg m e n t in Kast u r i & Othe r s



(sup r a ) is tha t the deduc t ion wou l d depend on seve r a l factor s,

par tic ul a r l y the exten t of land in quest ion, location of the said

land and the proxi mi t y of the land fro m the mu nicip a l limit s.

10.      In the inst a n t    case, the land in questio n is wi t h i n              the

munici p a l limit s of Gulb a r g a city since 19 6 5 .        The Taj Sul t a n p u r

village is locate d only at a dist a n c e of 2-1/2 k m s. fro m Gunj

localit y of Gulba r g a City and, the re f o r e, it is located wi t h i n the

close vicini t y    of Gulb a r g a   City.    The Taj Sul t a n p u r     village is

adjoini ng    Sh a k   Roza and Va k k a l g e r a    limit s    of Gulb a r g a    city

w hi c h are par t and parcel of Gulba r g a city for a long period.                  So

the cost of develop m e n t is not likel y to be ver y high.                   As laid

dow n in K.S. Shi v a d e v a m m a ’ s case (su p r a ) , as a gener al rule tha t

for laying the roads and othe r ame ni t i e s 33- 1/3% is requi r e d to be

deduct ed.
11.         Deduc t ion at the rate of 53% as laid do w n in the impu g n e d

judg m e n t see m s to be on the highe r side and is not in conson a n c e

wi t h the ratio laid do w n by this Cou r t.                             We wou l d like to

emph a s i ze tha t there canno t be any hard and fast or a rigid rule.

Ever y case has to be decided on its individ u a l fact s ta ki n g into

conside r a t i o n variou s fact s and circu m s t a n c e s.

12.         In the inst a n t case, neit he r the Refe r e n c e Cou r t nor the

High        Cou r t   has    assign e d         any    specific       reaso n s      for   ma 
k i n g

deductio n at a rate more tha n 33- 1/3%.                         On conside r a t i o n of th
e

ratio laid do w n by this Cou r t in Kast u r i’ s case (su p r a ) and in V.

Hanu m a n t h a Red d y (de a d ) by LRs. v. Land A c q u i s i ti o n Offic e r &

Man d a l     R. Offic e r    (2 0 0 3 )    12    SC C    64 2    and        in the    fact s 
  and

circu m s t a n c e s of this case, in our conside r e d vie w , deduc tio n at

the rate of 53% is on the highe r side and it shoul d not be more

tha n 33- 1/3%.

13.         On    conside r a t i o n      of    the     totali t y     of     the     fact s 
  and



circu m s t a n c e s of the case, the impu g n e d judg m e n t of the High

Cour t is modifie d to the exten t of deduc t ion cha rge s. We direct

the respo n de n t to ma k e deduc t ion at the rate of 33- 1/3% to w a r d s

develop m e n t char ge s.
14.     In vie w        of the above,      the appeal           stan d s     allo w e d.      
 The

impug n e d judg m e n t of the High Cou r t is modi fied and dispose d of

in the above m e n t i o n e d ter m s .     The par tie s are directe d to bear

thei r ow n cost s.

                                                         .................................J.
                            (Dal v ee r Bhan d a r i )

                                                         .................................J.
                            (Ha rji t Sing h Bedi)
Ne w Delhi;
Augu s t 19, 20 0 9 .
IT EM NO.1 A                     COUR T NO.6                   S E C T I O N IV A

         S U P R E ME C O U R T O F I N D IA
                 RE C O R D OF PRO C E E D I N G S

                            CI VI L AP P E A L NO. 37 2 6 OF 20 0 1

S A I B A N N A ’DE A D’ BY LR S.                                 Appell a n t ( s )

              VER SU S

A S S T . C OMM N R . & LA N D ACQUI S I T I O N OF FI C E R                           Respo n
 d e n t ( s )

Date: 19/0 8/ 2 0 0 9            This mat t e r w a s called on for prono u n c e m e n t
                                 of judg m e n t toda y.

For Appell a n t ( s )           Ms. Kir a n Su r i, A d v .

For Respo n d e n t ( s )        Mr. San j a y R. Hegde, A d v .

                    Hon’ble Mr. J u s t i ce Dalvee r Bhan d a r i prono u n c ed
          the judg m e n t of the Bench comp r i s i n g of his Lord s h i p
          and Hon’ble Mr. J u s t i ce Harji t Sing h Bedi.
                   The      appeal       stan d s    allo w e d     and     the     imp u g n 
ed
         judg m e n t    of the High Cou r t            is modif ied to the exten t
         men ti o n ed      in     the    signed     judg m e n t .     The       par tie s   
  are
         directed to bear their own costs.
(A. S . BISH T )                          (N E E R U BA L A VI J )
COUR T MAS T E R                          COUR T MAS T E R



(Repo r t a b l e signed judg me n t is placed on the file)


