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This is an appeal filed by Al India Federation of Tax Practitioners

agai nst the Division Bench judgnment of the Bonmbay Hi gh Court dated
22.2.2001 in Wit Petition No. 142/99 upholding the |egislative conpetence
of Parliament to | evy service tax vide Finance Act, 1994 and Fi nance Act,
1998. According to/the i npugned judgnent, service tax falls in Entry 97,
List I of the Seventh Schedule to the Constitution.

2. The question which arises for determination in this civil appea
concerns the constitutional status of the levy of service tax and the

| egi sl ative conpetence of Parliament to inpose service tax under Article
246(1) read with Entry 97 of List | of the Seventh Schedule to the
Constitution. The issue arising in this appeal questions the conmpetence of
Parliament to |l evy service tax on practising chartered accountants and
architects having regard to Entry 60 List Il of the Seventh Schedule to the
Constitution and Article 276 of the Constitution

Background Facts

3. On 1.6.1998 Finance Bill, 1998 was introduced in Parlianent. C ause

119 of the Notes sought to subst|tute Sections 65, 66 and 68 and anend

Section 67 of the Finance Act, 1994 relating to service tax so as to levy a tax
on services rendered by a practising chartered accountant, cost accountant

and architect to a client in professional capacity at the rate of five per cent of
the anpunt charged to the client. On 3.6.1998, Bonbay Chartered

Accountants Associ ation nade a representation to the Central Government
objecting to the aforestated Bill. On 1.8.1998 the Finance Bill was however
passed and the Finance (No. 2) Act, 1998 received the assent of the

President of India. The Act canme into force with effect/ from1.4.1998. On
7.10.1998, Union of India issued Notification No. 57/98 inter alia

exenpting taxabl e services other than accounting and auditing. On

16.10.1998, Union of India issued another Notification No. 59/98 inter alia
reduci ng the scope of the exenption. On 20.1.1999, Wit Petition No.

142/99 was filed by the Federation in the Bonbay Hi gh Court challenging

the validity of the levy of service tax. By the inmpugned judgnent dated
22.2.2001 the Bonbay Hi gh Court rejected the wit petition and upheld the

| egi sl ati ve conpetence of Parlianent to | evy service tax.

Reason for Imposition of Service Tax

4, Service tax is an indirect tax levied on certain services provided by
certain categories of persons including conpanies, association, firns, body

of individuals etc.. Service sector contributes about 64%to the CDP

\ 023Servi ces\ 024 constitute heterogeneous spectrum of economic activities. Today
services cover wide range of activities such as nanagenent, banking,
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i nsurance, hospitality, consultancy, conmunication, adm nistration

entertai nnent, research and devel opnent activities formng part of retailing
sector. Service sector is today occupying the centre stage of the Indian
econony. It has becone an Industry by itself. In the contenporary world,
devel opnent of service sector has becone synonynmous with the

advancenent of the econony. Economics hold the view that there is no

di stinction between the consunption of goods and consunption of services

as both satisfy the human needs.

5. In late seventies, Government of India initiated an exercise to explore
alternative revenue sources due to resource constraints. The primary sources

of revenue are direct and indirect taxes. Central excise duty is a tax on the
goods produced in India whereas custons duty is the tax on inports. The

word \ 023goods\ 024 has to be understood in contradistinction to the word

\ 023servi ces\ 024. Customs and excise duty constitute two major sources of indirect
taxes in India. Both are consunption specific in the sense that they do not
constitute a charge on the business but on the client. However, by 1994,

Gover nment. of India found revenue receipts fromcustons and excise on the
decline due to WT.O commitments and due to rationalization of duties on
commodi ti'es. Therefore, in the year 1994-95, the then Union Finance

M ni ster introduced the new concept of \023service tax\024 by inposing tax on
servi ces of tel ephones, non-life insurance and stock-brokers. That |ist has

i ncreased since then. Know edge economny has nade \023services\ 024 an inportant
revenue- ear ner.

6. At this stage, we may refer to the concept of \023Val ue Added Tax\ 024
(VAT), which is a general tax that applies, in principle, to all conmercia
activities involving production of goods and provision of services. VAT is a
consunption tax as it is borne by the consuner.

7. In the I|ght of -what is stated above, it is clear that Service Tax is a
VAT which in turn is destination based consunption tax in the sense that it

is on comrercial activities and is not a charge on the business but on the
consunmer and it would, logically, be leviable only on services provided

within the country. Service tax is a value added tax.

8. As stated above, service tax is VAT. Just as excise duty is a tax on
val ue addition on goods, service tax is on value additioin by rendition of
services. Therefore, for our understanding, broadly \023services\024 fall into two

categories, nanely, property based services and perfornmance based services.
Property based services cover service providers such as architects, interior
designers, real estate agents, construction services, mandapwal as etc..

Per f ormance based services are services provided by service providers |ike

st ock- brokers, practising chartered accountants, practising cost accountants,
security agencies, tour operators, event managers, travel agents-etc..

9. CGovernment of India in order to tap new areas of taxation and to
identify the hidden one app0|nted Tax Reforns Conmittee under the

Chai rmanship of Dr. Chelliah in August, 1991. The reconnendations made

by the Commttee were accepted and the Service Tax was introduced in the
Budget for 1994-95 through the Finance Act, 1994. Under the said

enactnment, Service Tax is the tax on notified services provided or to be
provided. After its introduction, the constitutional validity of the services
taxed by the Central Government was chal |l enged before the Constitution

Bench of this Court which took the view that the Central CGovernnent

derived its authority fromEntry 97 of List | of the Seventh Schedule to the
Constitution for |levying tax on services provided.

10. To provi de necessary | egal backup, the Governnent introduced a new
Article 268A in the Constitution in the year 2003 by Constitution (Eighty-

ei ghth Anmendnent) Act, 2003, which provides that taxes on services shal

be charged by Union of India and shall be appropriated by Union of India

and the States. A new Entry 92C was al so introduced in the Union List for

the levy of taxes on services. Section 65(16) of the Finance Act, 1994

provided for definition of \023taxable service\024 to mean any service provi ded by
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st ock- broker, telegraph authority, and by insurer. Section 67 provided for
val uation of taxable service based on gross receipts. In cases where val ue of
taxabl e service could not be decided then the cost of providing the service
constituted the basis of the assessable value of taxable service.

11. At this stage, we may state that the above di scussion shows that what
was the econom ¢ concept, nanely, that there is no distinction between
consunpti on of goods and consunption of services is translated into a | ega
principle of taxation by the aforestated Finance Acts of 1994 and 1998.
Scheme of the Finance Act, 1994 and Finance Act, 1998

12. Chapter V of the Finance Act, 1994 referred to Service Tax. It defined

\ 023assessee\ 024 to nean a person responsible for collecting the service tax. Under
the Act, \023service tax\024 was defined to mean tax chargeabl e under Chapter V.
Under the Act, \023taxabl e service\024 was defined to nean any service provided
by a stock-broker to an investor in connection with the sale or purchase of
securities listed on a recogni zed stock exchange; services rendered to a
subscriber by the tel egraph authority; and services rendered by an insurer to

a policy ‘hol'der. ‘Under the Act, it was clarified that words and expressions

not defined in Chapter V but used therein shall bear the same neani ng as

given in the Central Excise Act, 1944. Section 66 stated that service tax shal
be levied at the rate of five per cent of the value of taxable services provided
to any person by the service provider who was responsible for collecting the
service tax. It was simlar to Section 3 of Central Excise Act, 1944. Section

67 dealt with valuation of taxable services. Section 68 dealt with collection
and recovery of service tax. Section 71 dealt with assessnent. Section 72

dealt with best judgnent assessment. Section 73 dealt with value of taxable
servi ces escapi ng assessnent. Section 83 inter alia stated that Section 9C

9D, 11B etc. of the Central Excise Act shall apply also to collection and
recovery of service tax. Further, it may be stated that the adm nistration of
service tax is given to the authorities under-the Central Excise Act.

13. Broadly, to the sane effect, is the Finance Act of 1998. The said Act
has increased the list of notified services so as to include advertising

agenci es, travel agencies, architects, caterers, clearing and forwarding
agents, credit rating agencies, custons house agents, practising chartered
accountants, practising cost accountants, real estate agents, security agencies
etc.. W are concerned in this case with the services provided by architects,
chartered accountants and cost accountants covered by the Finance Act,

1998.

Rel evant Provisions of the Constitution of India

14. The rel evant provisions of the Constitution of India are as foll ows:

\023Article 246. Subject-matter of |aws made by
Parliament and by the Legislatures of States.\027 (1)

Not wi t hst andi ng anything in clauses (2) and (3),
Parlianment has exclusive power to nake laws with

respect to any of the matters enunerated in List | in the
Seventh Schedule (in this Constitution referred to“as the
\ 023Uni on Li st\ 024.

XXX

Article 265. Taxes not to be inposed save by authority
of law.\027No tax shall be levied or collected except by
authority of |aw

XXX

Article 268A. Service tax |levied by Union and

col l ected and appropriated by the Union and the
States.- (1) Taxes on services shall be levied by the
Governnment of India and such tax shall be collected and
appropriated by the Government of India and the States
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in the manner provided in clause (2).

(2) The proceeds in any financial year of any such tax
I evied in accordance with the provisions of clause (1)
shal I be\ 027

(a) collected by the Governnment of India and the States;

(b) appropriated by the Governnent of India and the
St at es,

in accordance with such principles of collection and
appropriation as may be formul ated by Parlianent by
I aw.

Article 269. Taxes levied and collected by the Union

but assigned to the States.\027(1) Taxes on the sales or
pur chase of goods and taxes on the consignment of goods
shal |l be l'evied and collected by the Governnent of India
but shall be assigned and shall be deenmed to have been
assigned to the States on or after the 1st day of April
1996 in the nmanner provided in clause (2).

Expl anati on.\ 027For 't he purposes of this clause, -

(a) the expression "taxes on the sale or purchase of
goods" shall nean taxes on sale or purchase of

goods ot her than newspapers, where such sale or

purchase takes place in the course of inter-State

trade or conmerce;

(b) the expression "taxes on the consignnent of
goods" shall nean taxes on the consi gnnent of

goods (whether the consignment is to the person
making it or to any other person), where such

consi gnnent takes place in the course of inter-
State trade or commerce

(2) The net proceeds in any financial year of any such

tax, except in so far as those proceeds represent proceeds
attributable to Union territories, shall not formwpart of the
Consol i dated Fund of India, but shall be assigned to the
States within which that tax is leviable in that year, and
shal | be distributed anbng those States in accordance

with such principles of distribution as may be formnul ated

by Parliament by |aw

(3) Parliament may by |aw formul ate principles for

det erm ni ng when a sal e or purchase of, or consignnent

of , goods takes place in the course of inter-State trade or
conmer ce

XXX

Article 276. Taxes on professions, trades, callings and
enpl oyments.\027(1) Notwi t hstandi ng anything in article
246, no law of the Legislature of a State relating to taxes
for the benefit of the State or of a nunicipality, district
board, | ocal board or other local authority therein in
respect of professions, trades, callings or enploynents
shall be invalid on the ground that it relates to a tax on
i ncone.

(2) The total anpunt payable in respect of any one person
to the State or to any one nunicipality, district board,
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| ocal board or other local authority in the State by way of
taxes on professions, trades, callings and enpl oynents
shal | not exceed two thousand and five hundred rupees

per annum

(3) The power of the Legislature of a State to make | aws
as aforesaid with respect to taxes on professions, trades,
callings and enpl oynments shall not be construed as
[imting in any way the power of Parlianment to nmake

laws with respect to taxes on income accruing from or
arising out of professions, trades, callings and

enpl oynment s. \ 024

Entry No. 92C of List | of the Seventh Schedule to the
Constitution is as follows:

\ 02392C. Taxes on services.\024

Entry Nos. 53, 60 and 62 of List Il of the Seventh
Schedul e tothe Constitution are as foll ows:

\ 02353. Taxes on the consunption or sale of electricity.\024
XXX

\ 02360. Taxes on professions, trades, callings and
enpl oynment s. \ 024

XXX

\02362. Taxes on luxuries, including taxes on
entertai nnents, anusenents, betting and ganbling.\024

Entry 38 of List Ill of the Seventh Schedule to the
Constitution is as foll ows:

\02338. Electricity.\024

Argunent s:
15. The basi c argunent advanced on behalf of the appell ant-Federation
before us was on Entry 60 of List Il of the Seventh Schedule reproduced

above. The said Entry refers to taxes on professions, trades callings and

enpl oyments. The argunment advanced by Shri Shyam D van, | earned

counsel on behalf of the appellant, was that every entry in the Lists in the
Seventh Schedul e represents a field of |egislation. Therefore, it should be

read in a broad sense. The appellant did not dispute before us the proposition
that the service tax was a tax on service and that it was not a tax on the

service providers. The basic contention of the appellant was that the State
Legi sl ature al one has an absolute jurisdiction and legislative conpetence to

levy service tax. It was subnmitted that service tax was a tax on profession. It
was subrmitted that service tax fell within the anbit of Entry 60 of List Il. It
was submtted that the word profession in the said Entry was not limted by

any restriction/qualification and, therefore, it nust be read with the w dest
possi bl e sense. It was subnitted that the word \023prof essi on\ 024 has been defined
in Black\022s Law dictionary to mean a vocation requiring advance education

and training. It was submitted that the word \023prof essi on\024 has been defined in
the English dictionary by Collins to nean an \023occupati on\ 024 requiring specia
training in the liberal arts or sciences, especially one of the three | earned

prof essions, |aw, theology, or nedicine. It was contended on behalf of the
appel l ants that there was no difference between tax on profession and tax on
services. According to the | earned counsel, the word \021profession\022 in Entry 60
List Il was synonynous with the word \021service\022 and, therefore, tax on

prof essi on woul d include tax on service, which tax could be levied only by
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the State Legislature. It was submitted that there cannot be a profession

wi t hout service. It was submtted that service rendered by a chartered
accountant/cost accountant to his client is the service rendered as a
professional. It was urged on behalf of the appellant that it was not the case
of the appellant that services cannot be taxed. The only argunent advanced

on behal f of the appellant was that the tax on profession was the State Entry
and, therefore, Entry 97 of List | cannot be invoked and that Parlianent had
no | egislative conmpetence to levy service tax. It was submtted that under the
Fi nance Acts, taxability was limted to rendition of professional services

and, therefore, tax on profession under Entry 60 of List Il would include tax
on service. In short, according to the | earned counsel, the word \021prof essi on\ 022
in Entry 60 of List Il was nothing but service and, therefore, |evy of service

tax came within the conpetence of State Legislature alone. Placing reliance

on Article 276(1), |learned counsel on behalf of the appellants submitted that
the words used in Article 276(1), nanmely, no law of the State Legislature
relating to taxes in respect of professions, callings etc. were words of w dest
anplitudes and, therefore, the word \023professi on\024 woul d cover every aspect
connected with it; that the word \023service\ 024 was not an aspect of the word

\ 023prof ession\ 024 it was in fact synonynous to each other; that they were

i nseparabl e and, therefore, tax on services could be levied only by State
Legi sl ature. Learned counsel urged that the expression \023relating to\024 and the
expression \023in respect of\024 are the two expressions which have |inkage to

| evy of taxes on profession, calling etc. and to the words profession, trade,
calling etc. in Article 276(1) and, therefore, if the aforestated two
expressions are read in their proper context, they indicate the intention of the
Constitution framers in incorporating taxes on profession under a separate
Legi sl ati ve Head. According to the | earned counsel, therefore, this Court

nmust give a wide interpretation to the words taxes on professions, trades,
callings etc. Learned counsel submtted that the words in respect of

prof essions, trades, callings etc. in Article 276(1) indicate anmplitude and the
wide field open to the State Legislature to make | aws inposing taxes on
professions, trades, callings etc.. It was urged that the above two

expressions, nanely, \021lrelating to\022 and \021lin respect of \021 are known in | aw as
words of w dest anplitude and if the significance of the said two expressions

is kept in mind, then it beconmes clear that the Constitution franers intended
the State Legislature alone to be conpetent to inpose taxes on professions,
trades, callings and enploynments and that they did not intend to give such a
power to Parlianent. Learned counsel submitted that if due weightage is

given to the aforestated two expressions then the word \021prof ession\022 in
Article 276(1) and Entry 60 of List |l would cover every aspect of the

concept of professions, trades, callings and enploynents. It was submtted

that profession cannot exist w thout service as serviceis the core of

prof ession. Learned counsel submitted that if the above two expressions in
Article 276(1) are given due wei ghtage then there would be no difference

bet ween t he words \023prof essi on\ 024 and \ 023servi ce\ 024; that these two words woul d
be interchangeabl e and if used interchangeably, it is clear that the State
Legi sl ature al one has the absol ute competence to levy tax on services as

there was no difference between the two words, nanely, \023service\024 and

\ 023pr of essi on\ 024. Reliance was al so placed on Article 276(3) in support of the
contention that the Constitution itself had nmade a di chotomny between taxes

on professions, trades, callings and enpl oynents on-one hand and taxes on

i ncomes arising out of professions, trades, callings and enploynments on the

ot her and that the said dichotomy between tax on profession (service) vis-a-

vis the tax on incone arising out of professions, trades, callings etc. itself

i ndicates that a separate field is demarcated for Parlianent to enact |aws

i mposi ng tax on incones arising out of professions and, at the sane tine,

the State Legislature alone shall have the conpetence to i npose tax on

pr of essi ons, trades, callings etc.

16. Shri V. Shekhar, |earned senior counsel for the Departnent, placing

reliance on judgnments inpugned of various Hi gh Courts, submtted that

\023service tax\ 024 was a tax on activities undertaken for consideration; that it was
a tax on services and not on the service-provider; that the tax on profession

was essentially a tax on the professional and, therefore, Parliament had the

| egi sl ative conpetence to | evy service tax under Entry 97 of List |I. It was
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further submitted that with the Constitution (Ei ghty-eighth Arendnent)
Act, 2003 by which Entry 92C is inserted, the controversy is closed and,
therefore, there is no question of going behind the said entry which has
accepted the validity of the inpugned judgments by Constitutiona

Amendnent s.

Fi ndi ngs:

(i) Meani ng of \023Servi ce Tax\024:

17. As stated above, the source of the concept of service tax lies in

economcs. It is an econom c concept. It has evolved on account of Service

I ndustry becoming a nmajor contributor to the GDOP of an econony,

particul arly know edge-based econonmy. Wth the enactnent of Finance Act,

1994, the Central Government derived its authority fromthe residuary Entry
97 of the Union List forlevying tax on services. The | egal backup was
further provided by the introduction of Article 268A in the Constitution vide
Constitution (Ei ghty-eighth Amendnent) Act, 2003 which stated that taxes

on services shall be charged by the Central Governnent and appropriated

bet ween the Union Governnment and the States. Sinultaneously, a new Entry

92C was al so introduced in the Union List for the |l evy of service tax. As
stated above, as an econonic concept, there is no distinction between the
consunpti on of goods and consunption of services as both satisfy hunman

needs. It is this econom c concept based on the |egal principle of equival ence
whi ch now stands incorporated in the Constitution vide Constitution

(Ei ghty-eighth Armendnment) Act, 2003. Further, it is inmportant to note, that
\023service tax\ 024 is a value added tax which.in turn is a general tax which
applies to all conmmrercial activities involving production of goods and

provi sion of services. Mreover, VAT is a consunption tax as it is borne by
the client.

18. In Moti Laminates Pvt. Ltd. v. Collector of Central Excise,
Ahrmedabad 1995(76) E.L.T.241(SC) we get a clue of an inmportant

principle, nanely, \023principle of equival ence\024. In that judgnent, this Court
was required to explain the words \023exci sabl e goods\ 024 and \ 023pr oduced or
manuf actured\024. It was held by this Court that the expression \023excisable
goods\ 024 has been defined in Section 2 of the Central Excise Act, 1944 to
mean goods specified in the Schedule. It was held that the object for having
a schedule in the Act was to fix rates under different entries including
residuary entry. At this stage, we may say that the object of the Finance Act
is also to fix rates of duty under different entries. However, the question
whi ch arose before this Court in Mti Lam nates (supra) was the neaning

of the word \023goods\ 024 in Central Excise Act, 1944. This Court noticed that
Section 3 of the 1944 Act levied duty on all excisabl e goods mentioned in

the schedul e provi ded they are produced and manufactured, therefore, this
Court laid down the test that where goods are specified in the schedul e they
are exci sabl e goods but whether such goods can be subjected to duty woul d
depend on whether they were produced or manufactured by the assessee.

This Court further explained that the expression \023produced or nmanufact ured\ 024
woul d nean that the goods produced must satisfy the test of

sal eability/marketability. The reason being that the duty under the 1944 Act

i s on manuf acture/ production but the manufacture/production is intended for
taking such goods to the market for sale. It was observed that the obvious
reason for |evying excise duty linked with production or manufacture is that
the goods so produced nmust be a distinct commpdity known in the market.

We quot e hereinbel ow para 7 of the said judgnent, which is as foll ows:

\ 023The duty of excise being on production and
manuf act ure whi ch neans bringi ng out a new
commodity, it is inplicit that such goods nust be
useabl e, noveabl e, sal eable and marketabl e. The duty is
on manuf acture or production but the production or
manuf acture is carried on for taking such goods to the
mar ket for sale. The obvious rationale for |evying excise
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duty linking it with production or manufacture is that the
goods so produced must be a distinct commopdity known

as such in common parlance or to the conmercia

conmunity for purposes of buying and selling. Since the
solution that was produced could not be used as such

wi t hout any further processing or application of heat or
pressure, it could not be considered as goods on which

any excise duty could be |evied.\024

Therefore, even if an itemis manufactured or produced, it will not fall in the
concept of goods till the test of marketability is satisfied. In the case of Miti
Lam nates (supra) the \021sol ution\022 was an internmedi ate product produced in
the course of manufacture of |am nated sheets. It had a short shelf life. It was
not nmarketable, therefore, this Court took the view that the solution was not

\ 023goods\ 024 and, therefore, not dutiable.

19. The inportance of the above judgnment of this Court is twofold.

Firstly, applying the principle of equivalence, there is no difference between
producti on or nmanufacture of sal eabl e goods and production of

mar ket abl'e/ sal eabl e services in the formof an activity undertaken by the
service provider for consideration, which correspondi ngly stands consuned

by the service receiver. It is this principle of equivalence which is in-built
into the concept of service tax, which has received | egal support in the form
of Finance Act, 1994. To give an illustration, an Event Mnager

(professional) undertakes an activity, nanely, of organizing shows. He

bel ongs to the profession of Event Manager. As long as he is in the business
or calling or profession of an Event Manager, he is liable to pay the tax on
profession, calling or trade under Entry 60 of List Il. However, that tax
under Entry 60 of List Il will not cover his activity of organizing shows for
consi derati on which provide entertai nment to the connoi sseurs. For each

show he plans and creates based on his skill, experience and training. In each
show he undertakes an activity which is-comercial and whi ch he places

before his audience for its consunption. The tax on service is |levied for each
show. This situation is very simlar to a situation where goods are

manuf acture or produced with theintention of being cleared for home
consunpti on under the Central Excise Act, 1944. This is how the principle

of equival ence equates consunption of goods with consunption of services

as both satisfy the human needs. In the case of Internet Service Provider
service tax is leviable for on-line information and database provi ded by web
sites. But no service tax is |eviable on E-conmerce as there is no Database
Access.

20. On the basis of the above discussion, it is clear that service tax is VAT
which in turn is both a general tax as well as destination based consunption
tax |l eviable on services provided within the country.

(ii) nj ect of enacting the Finance Act:

21. Fi nance Act is passed every year to fix the rate of tax. This is the
primary object for enacting the Finance Act. But it -does not nean that ‘a new

di stinct charge cannot be introduced by the Finance Act. For exanple, what

is not \023i ncone\ 024 under the Incone Tax Act (\023IT Act\024) can be made incone
by the Finance Act. This is, however, subject to the Finance Act conplying

with the Constitutional limtations. Additional tax revenue canbe collected
either by increasing the rate or by levy of a fresh charge. Al |evies through

the medi um of the Finance Act may either enhance the rate or levy a fresh

charge. The Fi nance Act can al so nake an extensive nodification in an Act.

22. In the case of The Madurai District Central Co-operative Bank

Ltd. v. The Third Income Tax O ficer, Madurai reported in AIR 1975

SC 2016 this Court held that the IT Act, 1961 and the annual Finance Acts
are enacted by Parlianment in exercise of the power conferred by Article
246(1) read with Entry 82 of List I. It was further held that though it was
unconventional for Parliament to anend the taxing statute by incorporating
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the anending provision in an Act of a different pith and substance, such
course woul d not be unconstitutional. It was held that though the IT Act,
1961 was a permanent Act while Finance Acts are passed every year to
prescribe the rates at which the tax has been charged under the IT Act, 1961
still it would not nean that a new and distinct charge cannot be introduced
under the Finance Act. Therefore, what is not income under the IT Act, 1961
can be nade \023i ncone\ 024 by a Finance Act. Simlarly an exenption granted by
the IT Act can be withdrawn by the Finance Act. Simlarly, subject to
Constitutional limtations, additional tax revenue could be collected by
enhancenent of the rate of tax or by the levy of a fresh charge vide the

Fi nance Act. Parliament, through the medi um of Finance Act, may do what

the amendment to the IT Act, 1961 by a separate Amendnent Act, can do. It
was further held that, the Finance Acts, though annual Acts, are not
necessarily tenporary Acts as they may contain provisions of a genera
character which are of permanent operation. Thus, Parlianent is conpetent

to introduce a charging provision in a Finance Act. In the said judgnent, it
had been further held that even an additional charge (surcharge) can be

| evi ed by Fi nance Act for the purposes of the Union

23. The af orestated judgnent was in the context of the IT Act, 1961
However, the ratio of that judgnent would apply equally to the Finance Acts
enacted annually for enhancenment of the rate of excise duty by levy of a
fresh charge under that Act: Applying the test laid down in the aforestated
judgrment of this Court, we hold that a new charge by way of service tax or
tax on service cane tobe levied statutorily by the said Finance Act, 1994,
whi ch has subsequently attained Constitutional status by virtue of the
Constitution (Eighty-eighth Armendnent) Act, 2003.

(iii) Interpretation of Taxing Entries in the Seventh Schedul e
to the Constitution:

24. Constitutional law, |ike taxing |law, essentially concerns concepts and
principl es.

25. In the present case, it has been vehenently urged on behalf of the
appel l ant that legislative Entries in the Seventh Schedul e are |egislative
heads/fi el ds and, therefore, they should be given w dest interpretation. There

is no dispute regarding the said proposition. However, there are two groups

of entries in each of the three Lists in the Seventh Schedule. In List I, Entries
1 to 81 refer to several matters over which Parlianment has authority to

| egislate. But Entries 82 to 92 enunerates the taxes which could be inposed

by a | aw of Parlianent. An exam nation of these two groups of entries shows

that while the main subject of legislation finds place in the first group, a tax
inrelation thereto is separately nentioned in the second group. For exanpl e,
Entry 22 in List | refers to \023Rail ways\ 024 whereas Entry 89 refers to \023Term na
taxes on goods or passengers, carried by railway\024. If Entry 22/is construed as
invol ving taxes to be inposed, then Entry 89 woul d be superfl uous.

Simlarly, Entry 41 of List | refers to \023Trade and comrerce with foreign
countries; inport and export across custons frontiers\024, however, Entry 83
refers to \023Duties of custons including export duties\024. |If Entry 41 of List I,
which refers to trade and commerce with foreign countries and which refers

to inmport and export, is to be interpreted as including duties of custons

under that Entry, then Entry 83 would be rendered superfluous. Sinmlarly,

Entries 43 and 44 of List | relate to incorporation, regulationand w nding up

of corporations whereas Entry 85 provides for \023Corporation tax\024. |f Entries
43 and 44 are to cover taxes then Entry 85 would be rendered superfl uous.

26. Turning to List Il, Entries 1 to 44 formone group nentioning the

\ 023subj ect s\ 024 on which States could legislate. Entries 45 to 63 in that List form
anot her group, and they deal in with taxes. At the relevant time, Entry 18

referred to \023Lands\ 024 whereas Entry 45 referred to \023Land Revenue\ 024. |f |and
revenue was to fall under Entry 18 then Entry 45 woul d be rendered

superfluous. The above analysis is not exhaustive. However, the above

anal ysis shows that taxation is not intended to be conpromised in the main
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subj ect in which an extended construction can be given as that test cannot be
applied to taxation. Taxing entries are distinct entries. This distinction
bet ween t he abovenenti oned two groups of entries is also manifest in the

| anguage of Article 248 clauses (1) and (2) as also in the | anguage of Entry
97 in List | of the Seventh Schedule to the Constitution. [See MP. V.
Sundararamer & Co. v. The State of Andhra Pradesh and anr

Al R1958SC468 para 51]

27. The above distinction between the group of general entries and the
group of taxing entries to the Lists in the Seventh Schedul e has al so been
hi ghlighted in the case of Southern Pharmaceuticals & Chemicals v.

State of Kerala reported in (1981) 4 SCC 391 in which this Court took the

vi ew t hat enactnment of the Medicinal Act, 1955 by Parlianment under Entry

84 List | does not prevent the State Legislature from naking a | aw under
Entry 8 List Il as Entry 8 was a general entry whereas Entry 84 List | was a
taxing entry. This distinction has been brought to light in another judgment
of this Court to which one of us, Kapadia, J., was a party in the case of State
of Bihar and ors. v.  Shree Baidyanath Ayurved Bhawan (P) Ltd. and

ors. reported-in (2005) 2 SCC 762 (para 28), which is quoted hereinbel ow.

\ 02328. Before concl udi ng, we may point out that in the

case of Southern Pharmaceuticals & Chemicals, Trichur

and Os. v. State of Kerala and O's. (1981) 4 SCC 391

this Court has taken the view, which we have taken

her ei nabove. In that case, this Court held, that, by

enact ment of Medicinal Act, 1955 by Parlianent under

Entry 84 List-1 of the Seventh Schedule of the

Constitution or by the fram ng of rules by the Central

CGovernment thereunder for recovery of excise duty on

manuf acture of nedicinal and toilet preparations

contai ning alcohol, a State Legislature is not prevented

frommaking a | aw under Entry 8 List Il with respect to

intoxicating liquor or a |law under Entry 51 List Il levying

exci se duties on alcoholic Iiquors-for human

consunption. In that case it was held that the Abkari Act

of Kerala is relatable to the State’s power to make a | aw

under Entry 8 and Entry 51 List Il of the Seventh

Schedule to the Constitution. There is a difference

bet ween the word "on" and the expression "with respect

to". When we refer to |l evy on excise duty under Entry 84

List I, we enphasize the word "on". On the other hand,

when we refer to Entry 8 List Il, which is a general entry,

relating to "intoxicating liquor", we refer to a w der

activity. The words "in respect of or the words "with

respect to" used in the aforestated judgnment in the

context of Entry 8 List Il bring out the above difference.

Entry 8 List-11 is an entry on general subject unlike Entry

84 List-11 which deals with taxation. Keeping in mnd the

di fference between the two, we hold that the State | aw

under Entry 8 List-11 covers a wider field of use,

consunpti on, possession, diversion etc. vis-a-vis Entry

84 List I, which deals with duty on nanufacture of

medi ci nal preparation, as such. This difference is |ost

sight of by the High Court in the inpugned judgnent.\024
(enphasi s suppli ed)

28. Appl yi ng the above tests laid down in the aforestated judgments to the
facts of the present case, we find that Entry 60 of List Il, mentions \023Taxes on
prof essi ons, trades, callings and enpl oyments\024. Entry 60 is a taxing entry. It
is not a general entry. Therefore, we hold that tax on professions etc. has to

be read as a | evy on professions, trades, callings etc., as such. Therefore,
Entry 60 which refers to professions cannot be extended to include services.

This is what is called as an Aspect Theory. |If the argument of the appellants

is accepted, then there would be no difference between interpretation of a

general entry and interpretation of a taxing entry in List I and List Il of the
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Seventh Schedule to the Constitution. Therefore, \023professions\024 will not

i ncl ude services under Entry 60. For the above reasons, we hol d that

Par | i ament had absolute jurisdiction and |egislative conpetence to |evy tax

on services. Wiile interpreting the |egislative heads under List Il, we have to
go by schematic interpretation of the three Lists in the Seventh Schedule to

the Constitution and not by dictionary neaning of the words \021profession\022 or
\ 021prof essional \ 022 as was sought to be argued on behalf of the appellants

ot herwi se the distinction between general entries and taxing entries under

the three Lists would stand obliterated. The words \023in relation to\024 and the
words \023with respect to\024 are no doubt words of wi de anplitude but one has to
keep in mind the context in which they are used.

(iv) Meani ng of the words Taxes \021on\ 022 prof essi ons:

29. As stated above, Entry 60 List Il refers to taxes on professions etc.. It
is the tax on the individual person/firmor conpany. It is the tax on the

status. A chartered accountant .or a cost accountant obtains a |licence or a
privilege fromthe conpetent Body to practise. On that privilege as such the
State is competent to levy a tax under Entry 60. However, as stated above,

Entry 60 is not a general entry. It cannot be read to include every activity
undert aken by a chartered accountant/cost accountant/architect for

consi deration. Service tax is-a tax on each activity undertaken by a chartered
account ant/cost accountant or an architect. The cost accountant/chartered

account ant/architect charges his client for advice or for auditing of accounts.
Simlarly, a cost accountant charges his client for advice as well as doing the
wor k of costing. For ‘each transaction or contract, the chartered

account ant/cost accountant renders professional based services. The activity
undertaken by the chartered accountant or the cost accountant or an architect

has two aspects. Fromithe point of view of the chartered accountant/cost
accountant it is an activity undertaken by him based on his performance and
skill. But fromthe point of view of his client, the chartered accountant/cost
accountant is his service-provider. It i's a tax on \023services\024. The activity
undertaken by the chartered accountant or cost accountant is sinmlar to a

sal eabl e or marketabl e commoditi es produced by the assessee and cl eared by

the assessee for hone consunption under the Central Excise Act. For each
contract, tax is |evied under the Finance Acts, 1994 and 1998. Tax cannot be

| evi ed under that Act w thout service being provided whereas a professiona

tax under Entry 60 is a tax on his status. It is the tax on the status of a cost
accountant or a chartered accountant. As long asa person/firmremains in

the profession, he/it has to pay professional tax. That tax has nothing to do
with the commercial activities which he undertakes for his client. Even if the
chartered accountant has no work throughout the accounting year, still he

has to pay professional tax. He has to pay the tax till he remains in the
profession. This is the ambit and scope of Entry 60 List Il which is a taxing
entry. Therefore, Entry 60 contenpl ates tax on professions, as such. Entry

60 List Il refers to \023Tax on enpl oynents\'024. |In one case, the question arose
whet her Parlianment was entitled to inmpose income tax on pension under

Entry 82 of List |I. The controversy was that \023pension\024 ils a retiral benefit. It
was argued that pension was an incident of \023enpl oynent\ 024 and, therefore,
Parlianment had no | egislative conpetence to inpose incone tax under Entry

82 of List | and that the State Legi slature alone had absolute jurisdiction to
make a | aw i nposi ng tax on pension. This argument was rejected on the

ground that Entry 60 of List Il refers to \023Tax on enpl oynents\ 024, as such. So
long as a person is in the enploynment, he does not earn pension. He earns

pension only on retirenent. On retirenment, he ceases to be in the

enpl oyment, therefore, on retirement the recei pt of pension constitutes

\ 023i ncone\ 024 in the hands of the pensioner and, therefore, Parlianment had

| egi sl ative conpetence to enact | ncone Tax Act, 1961 under which pension

was taxabl e as incone. This exanple denonstrates the neaning of the word

\ 023Taxes on professions, callings, trades and enpl oyments\024. It also indicates
two aspects of the sane item nanely, pension. One aspect falls in the

cat egory of \023enpl oynent\ 024, the other falls in the category of \023i ncone\024.
Therefore, there is no merit in the contention advanced on behal f of the
appel l ant that the wi dest possible interpretation should be given to the word

\ 023profession\024 in Entry 60 List Il. W have to keep in mind while interpreting
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the Entries in the three Lists the distinction between the general entry and
the taxing entry.

30. In the case of Western India Theatres Ltd. v. Cantonnment Board
reported in AIR 1959 SC 582 the appellant was a public Iimted conpany. It

was a | essee of two cinema Houses. It was an exhibitor of cinematograph

filnms. A notice was issued to the appellant by the Cantonnent Board under
Section 60 of the Cantonnents Act, 1924 inposing tax on entertai nnments.

The said | evy was chal |l enged on the ground that under Section 100 of the
Government of India Act, 1935 (\023G0 Act, 1935\1024) read with Entry 50 in
Schedul e Vi1, the Provincial Legislature had power to nake | aw with respect

to \023Taxes on |uxuries, including taxes on entertainments, amusenents,
betting and ganbling\024. It was urged on behalf of the appellant that Entry 50
was not applicable since Entry 50 contenplated enactnment of a | aw

i mposi ng taxes on persons who receive or enjoy the

entertai nment s/ amusenments and, therefore, the said entry did not authorize

i mposition of tax on assessees/persons who provide entertai nnents or
amusements. According to the appellant, Western India Theatres were

entertai nment providers; that they were not entertai nment receivers; that they
sinmply carried ontheir profession, trade or calling and, therefore, Entry 50
was not applicable. It was further urged that entertai nnent-providers fel

under Entry 46, which Entry is similar to Entry 60 of List Il in the present
case and which referred taxes on professions, trades, callings and

enpl oyments. This argunent advanced on behal f of the appellant was

rejected by this Court. It was held that Entry 50 contenplated a tax on
entertai nnent and amusenent as objects on which a tax is to be inposed

and, therefore, it was not possible to differentiate between the entertai nment-
provider and the entertai nnent-receiver. It was held that entertai nment was
trade or calling of Western India Theaters and, therefore, the tax inposed on
entertai nment under the Cantonment Act canme within Entry 50 of the

Provincial List. The inportance of this judgnent lies in the fact that this

j udgrment nmakes a distinction between tax inposed for the privilege of

carrying on any trade or calling on one hand and a tax on every show that is

to say on every incidence of the exercise of the particular trade or calling. It
was held that if there was no show, there was no tax. It was further observed
that a |lawer has to pay tax to take out a licence irrespective of whether he
actually practices or not. That tax is a tax for the privilege of having the right
to exercises the profession i f- and when the person taking out the license
chooses to do so. It was held that the inmpugned tax on entertai nnent |evied

by the Cantonment Board was a tax on the act of entertainment resulting in a
show and, therefore, the inpugned | aw inposing tax on entertai nnent fel

under Entry 50 of the Provincial List in Schedule VII to the GO Act, 1935

and not under Entry 46 (simlar to Entry 60 of List II). Therefore, it was held
that Bonbay Legi sl ature had power to enact the | aw i nposing tax on

entertai nment which had nothing to do with the [ aw i nposing tax on the
privilege of carrying on any profession, trade or calling under Entry 46.
(simlar to Entry 60 of List Il in the present case.) Therefore, this Court has
clarified the dichotomy between tax on privilege of carrying on any trade or
calling on one hand and the tax on the activity which an entertainer

undert akes on each occasions. The tax on privilege to practice the

prof ession, therefore, falls under Entry 60, List Il. It is quite different from
tax on services. Keeping in mnd the aforestated dichotony, it is clear that
tax on service does not fall under Entry 60 List Il. Therefore, Parliament has

absolute jurisdiction and | egislative conpetence to enact the | aw i nposing
tax on services under Entry 97 List | of the Seventh Schedule to the
Constitution.

(v) Signi ficance of Article 276

31. Learned counsel for the appellants in support of his argunent that the
wor ds \021prof essi ons\ 022 and \021servi ces\ 022 are synonynous for the purposes of
deci di ng the question of |egislative conpetence of the State Legislature

under Entry 60 List 11, placed heavy reliance on Article 276, which has been
guot ed herei nabove.
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32. Article 276 corresponds to Section 142A of the GO Act, 1935.

However, under a |arge number of |aws enacted before the 1935 Act cane

into force, power was conferred on |ocal Governnents and | ocal authorities

to inpose taxes on certain activities which broadly came under the Heads

\ 023Taxes on professions, trades etc.\024 on one hand and \023Taxes on i ncomre\ 024 on
the other hand. This resulted in the enactnent of Section 142A by British
Parlianment, which saved the power conferred by pre-existing |aws to inmpose

tax on professions, callings etc. but limted the anobunt payable to a specified
anmount. At that tine, it was Rs. 50.00, which was the tax payable on
profession. That was in 1935. Article 276 was, therefore, preceded by

Section 142A of the GO Act, 1935. The linmt has been subsequently

enhanced. The States\022 power to tax professions etc. is founded on Entry 60
of List Il and the purpose of Article 276 is not to anmend that power but to
provide that such tax on professions, trades etc. shall not be invalidated on
the ground that it relates to a tax on inconme. Once the State seeks to
exercises its power under Entry 60 List Il, it has to conply with the
provisions of Article 276. Were, however, the exercise of power by the

State overlaps with its power under sone other Entry, then the limtation

under Article 276(2) shall have no rel evance. Thus, Article 276 will not
apply to levy of tax on \023circunstances and property\024 which is referable to
Entry 49 and Entry 60 of List |l and anongst other Itenms to Entry 58, taxes

on ci nemat ogr aph shows, taxes on entry of goods. A tax on profession can

be inmposed if a person carries out a profession whereas a tax on income can

be inposed only if thereis incone. Therefore, a tax on profession is
irrespective of the question of incone. Article 276 enables the State

Legi slature to nake laws for inposition of taxes on profession, for the

benefit of the State, Municipality, District Board etc. by stating that such | aw
shall not be invalid on the ground that it relates to a tax on income. There is
a distinction between a tax on professions, trades, callings and enpl oynments
and a tax on incone arising out of such professions, trades etc.. In the former
case, it will have to be paid by any person practising that trade, profession
etc., whether he derives any incone fromit or not. This is where the above
exanpl e of pensioner becones rel evant. A pensioner does not carry out any

prof ession, trade, business or calling. Atax on profession is not a tax on
enpl oyment. At the time, the taxis |levied, the pensioner is not in

enpl oyment, but he receives an anmount of pension that receipt constitutes

his income though it mght be for ‘past services froman enpl oynent.

33. As stated above, every Entry in the Lists has'to be given a schematic
interpretation. As stated above, Constitutional [aw.is about concepts and
principles. Some of these principles have evol ved out of judicial decisions.

The said test is also applicable to taxation laws. That is the reason why the
Entries in the Lists have been divided into two G oups, one dealing with

general subjects and other dealing with taxation. The entries dealing with
taxation are distinct entries vis-‘-vis the general entries. It is for this reason
that the doctrine of pith and substance has an inportant role to play while
deci di ng the scope of each of the entries in the three Lists in the Seventh
Schedul e to the Constitution. This doctrine of pith and substance flows from

the words in Article 246(1), quoted above, nanely, \023with respect to any of

the matters enunerated in List 1\024. The bottomline of the said doctrine is to
|l ook at the legislation as a whole and if it has a‘'substantial connectiion with
the Entry, the matter may be taken to be legislation on the topic. That is why
due wei ghtage should be given to the words \023with respect t0o\024 in Article 246
as it brings in the doctrine of \023pith and substance\024 for understanding the
scope of legislative powers. Conpetence to legislate flows fromArticles

245, 246 and the other Articles in Part XI. A legislation |like Finance Act can

be supported on the basis of a nunber of Entries. In the present case, we are
concerned with the Constitutional status of the |evy, nanmely, service tax.

The nonencl ature of a levy is not conclusive for deciding its true character

and nature. For deciding the true character and nature of a particular |evy,

with reference to the | egislative competence, the court has to | ook into the

pith and substance of the legislation. The powers of Parlianent and State
Legi sl atures are subject to Constitutional limtations. Tax | aws are governed

by Part Xl and Part XIIl1. Article 265 takes in Article 245 when it says that

the tax shall be levied by the authority of law. To repeat, various entries in
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the Seventh Schedul e show that the power to levy tax is treated as a distinct
matter for the purpose of |egislative conpetence. This is the underlying
principle to differentiate between the two Groups of entries, nanely, genera
entries and taxing entries. W are of the view that taxes on services is a

di fferent subject as conpared to taxes on professions, trades, callings etc.
Therefore, Entry 60 of List Il and Entry 92C/ 97 of List | operate in different
spher es.

(vi) Di scussi ons of Judgnments cited on behal f of the appellants:

34. In the case of Godfrey Phillips India Ltd. and anr. V. State of

U.P. and ors. reported in (2005) 2 SCC 515 the assessees/appel |l ants, who

were either manufacturers, dealers or sellers of tobacco, had chall enged the

| evy of luxury tax on tobacco and tobacco products by treating them as

\ 023l uxuries\024 within the neaning of the word in Entry 62 of List Il of the
Seventh Schedule to the Constitution of India. Utar Pradesh Tax on

Luxuries Act, 1995 and certain other State enactnents inposed |uxury tax

on tobacco by treating it as \023luxury\024 within the neaning of the word in
Entry 62 of List 11. It was held by the Constitution Bench of this Court that
the word \023luxuries\024 in Entry 62, List Il refers to activities of enjoynent,
i ndul gence or pl easure and since none of the inpugned enactnents had

sought to tax any activity and since the inpugned enactnents sought to tax

\ 023go0ds\ 024 as luxuries it was held that the said U P. Tax on Luxuries Act, 1995,
Andhra Pradesh Tax /on Luxuries Act, 1987 and West Bengal Luxury Tax

Act, 1994 were beyond the | egislative conpetence of the State Legislature.

In this connection, it was observed, vide para 57, by the Constitution Bench

of this Court that a'tax on a thing or goods can only be with reference to a
taxabl e event but there is a distinction between such a tax and a tax on the
taxable event. In the first case, the subject-matter of tax is the goods and the
taxabl e event is within the incidence of the tax on the goods. In the second
case, the taxable event is the subject-matter of tax itself. In our view, para 57
supports the reasoning given by us herei nabove. As stated above, service tax

is a value added tax. Value addition is on account of the activity like

pl anni ng, consultation, advising etc.. It is an activity, which provides val ue
addition as in the case of manufacturer of goods, which attracts service tax.
In the present case, tax falls on(the activity which is the subject-matter of
service tax. In other words, we are substituting the word \023service\024 in place
of \023goods\ 024 by applying the principle of equival ence. Under the Act, the
Taxabl e Event is each exercise undertaken by the service-provider in giving
advi ce on tax planning, auditing, costing etc.. It is the said principle of
equi val ence whi ch equates \023service tax\024 to the Central Excise Duty, one
taxes the provision of services and ot her production of goods. See para 2.14

of the recomendati ons nade by Tax Reforms Committee headed by

Dr. Chelliah which has stated that fromthe econom c point of view, there is
little difference between the taxation of conmodities and taxation of

servi ces.

35. In the case of International Tourist Corporation and ors. v. State

of Haryana and ors. reported in (1981) 2 SCC 318 the appellant's were

transport operators. The State of Haryana | evied a tax on passengers and

goods under the Haryana Passengers and Goods Taxation Act, 1952. The

appel  ants questioned the vires of Section 3(3) insofar as the |levy of tax on
passengers and goods carrying by their vehicles plying along the Nationa

H ghway. It was urged on behalf of the appellants that there was nothing in

the Constitution to prevent Parliament fromconmbining its power to |legislate
with respect to any matters enunerated in Entries 1 to 96 of List | withits
power to |legislate under Entry 97 of List | and, if so, then the power to
legislate with respect to tax on passengers and goods carried on Nationa

H ghway was within the exclusive |egislative conpetence of Parlianent and,
therefore, Section 3(3) of Haryana Passengers and Goods Taxation Act,

1952 was beyond the | egislative conpetence of the State Legislature. This
argunent was rejected by the D vision Bench of this Court, which took the

vi ew that before exclusive |egislative conpetence can be clainmed for

Parliament by resort to Entry 97 List |, the legislative conpetence of the
State Legi slature must be established. Entry 97 itself was specific. In that, a
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matter can be brought under that Entry only if it is not enunerated in Lists |

or Ill, and in the case of atax, if it is not nentioned in either of those Lists.
We do not dispute the above proposition. That proposition is well settled.

This Court is concerned with the application of the said principle in this

case. In the present matter, as stated herei nabove, the State Legislature is
enmpowered to | evy tax on professions, trades, callings etc., as such and,
therefore, the word \023services\024 cannot be read as synonynous to the word

\ 023profession\024 in entry 60. Therefore, tax on services do not fall under Entry
60 List Il. That, service tax would fall under Entry 92C/ Entry 97 of List |

36. In the case of Sodan Singh and ors. v. New Del hi Muni ci pa
Conmittee and ors. reported in (1989) 4 SCC 155 the appellants claimed a
right to engage in trading business on the pavenents of Delhi city. In that
context, it was held by the Constitution bench of this Court that, the
guarantee under Article 19(1)(g) extends to practise any profession, or to
carry on any occupation, trade or business. In that case, the word

\ 023pr of essi on\ 024 had been defined to mean an occupation carried on by virtue of
speci al i zed qualifications, personal qualifications, training or skill. W do
not find any rel evance of this judgnent to the present case. As stated above,
we are concerned with interpretation of |egislative heads under the three
Lists in the Seventh Schedule to the Constitution. As stated above, we have
to go by the schematic interpretation of those entries. Mreover, we are
concerned with a distinct taxing entries and not general entries. Hence, the
judgrment in the case of Sodan Singh (supra) has no application to the

present case.

37. In the case of Tami| Nadu Kal yana Mandapam Assn. v. Union of

India and ors. reported in (2004) 5 SCC 632 the Division Bench of this

Court held that service tax is an indirect tax and is to be paid on all the
services notified by the Governnment of India. It has been further held that

the said tax is on \023service\024 and not on the service-provider. In paragraph 58
it has been observed that under Article 246(1) of the Constitution

Par | i ament has exclusive powers to nmake laws with respect to any of the

matters enunmerated in List | in the Seventh Schedul e to the Constitution. As
per Article 246(3), the State Covernnent has exclusive powers to make | aws
with respect to matters enunmerated in List Il (State List). In the said
judgrment, it has been held that service tax is nade by Parlianent under

Entry 97 of List I. In our view, therefore, the point in issue in the present

case is squarely covered by the judgnent of this Court in the case of Tam|l
Nadu Kal yana Mandapam (supra). O course, in the present case, we are

not concerned with the services rendered by a Mandap- keeper, who

performs what is called as property based services. In this case, we are
concerned with performance based services. However, both the categories

fall within the anbit of the word \021servi ces\ 022

38. In the case of Cujarat Anbuja Cenents Ltd. and anr. v. Union of
India and anr. reported in (2005) 4 SCC 214 it was held that service tax.is
not a tax on goods or on passengers but it was on‘the transportation itself
and, therefore, it falls under residuary power of Parliament under Entry 97 of
the Seventh Schedule to the Constitution. It was further held that service tax
is not a levy on passengers or goods but on the event of service in
connection with the carriage of goods and, therefore, it was not possible to
hold that the Act was in pith and substance within the State\022s exclusive

powers under Entry 56 of List Il. It was held that service tax cane within
Entry 97 of List I. In the present case, as stated above, we are concerned
with Entry 60 of List Il. As stated above, service tax is on performance

based services itself. It is on professional advice, tax planning, auditing,
costing etc.. On each of the exercise undertaken tax becomes payabl e.
Therefore, the above judgnment has no application

39. In the case of Bharat Sanchar N gam Ltd. and anr. v. Union of

India and ors. reported in (2006) 3 SCC 1 the question which arose for

determ nation before this Court was whether a tel ephone service (nobile or

fixed) would attract liability to service tax. It was held that in order to attract
the liability under the service tax there has to exist what is called as \023goods\ 024.
Si nce goods in question consisted of el ectromagnetic waves or radio
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frequencies, which carries voice, nessages or other data, a tel ephone service
was not hing but a service. W are not concerned with such a controversy in

the present case. In the present case, we are concerned with the legislative
conpetence of Parlianent to legislate in respect of service tax under Entry
97/92C of List I. In the present case, we are concerned with the period
covered by the Finance Acts of 1994 and 1998. However, |earned counse

for the appellants has relied upon para 82 of the said judgnent in the case of
Bharat Sanchar Nigam Ltd. (supra) in which it is observed that the

resi duary powers of Parlianent under Entry 97 of List | cannot swanp away

the legislative Entries in the State List. Entry 54, List Il read with Article
366(29-A), therefore, cannot be whittle down by referring to the residuary
provision. As stated above, we are concerned with the application of the

above principles. In the present case, as stated above, we are concerned with
the Constitutional status of the levy. As stated above, we have to exam ne

the nature of the levy. W have done so and we have cone to the concl usion

that the word profession in Entry 60 List Il cannot be nade synonynous

with the word service and, therefore, service tax would fall under the
residuary Entry 97 read with Entry 92C after 2003. This position is also

made clear by Article 268A, inserted by the Constitution (Ei ghty-eighth
Amendnent) Act, 2003.

40. Lastly, in our view, the judgment of this Court in the case of RR
Engi neering Co. v. Zla Parishad, Bareilly and anr. reported in (1980) 3

SCC 330 has no application to the facts of the present case. In that case this
Court observed that ‘there was a basic distinction between a tax on \023i ncone\ 024
and a tax on \023circunstances and property\024. If there is no incone, there can
be no inconme tax. |In contrast, in the case of a tax on \023circunstances and
property\ 024 there can be a tax on the total ‘turn-over of the assessee fromhis
trade or calling or on his having an interest in the property. It was held that
whereas Entry 49 of List Il relates to taxes on | ands and buil dings, Entry 60
relates to taxes on professions and, therefore, the true nature of the tax in
that case was not a tax on incone but it was a tax referable to Entry 49 and
Entry 60 of List Il. It was held that the inmpugned tax was a conposite tax,

one of its conmponents being the \023circunstance\ 024, nanely, the financia
position of the assessee. It may be clarified that in the case of RR

Engi neering Co. (supra) the validity of the | evy was under chall enge and

that levy constituted what is called a conposite tax. W do not see any

rel evance of the judgnent in the case of R R Engineering Co. (supra) to

the facts of the present case. In the present case, we are not concerned with a
conposite tax. Hence, the judgnent of this Court in the case of RR

Engi neering Co. (supra) has no relevance to the facts of the present case.
Concl usi on:

41. For the above reasons, we find no nerit in Civil Appeal No. 7128 of
2001 filed by Al India Federation of Tax Practitioners and ors.. W hold
that Parlianent has |egislative conpetence to levy service tax by way of

i mpugned Fi nance Acts of 1994 and 1998 under Entry 97 of List 1 on
chartered accountants, cost accountants and architects. W further hold that
the above position now stands fortified by the Constitution (Ei ghty-eighth
Amendnent) Act, 2003 which has inserted Article 268A and Entry 92C

which clearly indicates that Entry 60 of List Il and Entry 92C of List ‘I
operate in different spheres. However, we make it clear that before us there
is no challenge to the Constitutional validity of the said Constitution

(Ei ghty-ei ghth Amendnent) Act, 2003.

42. Accordingly, the civil appeal is dismssed with no order as to costs.




