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Bench conprising of His Lordship and Hon' ble M. Justice Cyriac
Joseph.

Leave granted.

For the reasons recorded in the signed reportable judgment, the
i mpugned j udgnment cannot be sustained, which is set aside accordingly.
The appeal is allowed. However, in exercise of our jurisdiction under
Article 142 of the Constitution of India, direct that in view of the fact
that the first respondent has been working for a long time in the post
of UDC he may not be reverted to the post of LDC but his seniority shal
be counted fromthe date on which he has joined in the said post. No
cost.
( KALYANI GUPTA) (PUSHAP LATA

SR P. A BHARDWAJ)
COURT MASTER

[ SI GNED REPORTABLE JUDGMENT |'S PLACED ON THE FI LE. ]
REPORTABLE

IN THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. OF 2009
(Arising out of SLP (C) No.14044 of 2006)

Union of India & Os.
Appel | ant' s

Ver sus

Mur al i dhara Menon & Anr.
Respondent s



JUDGVENT

S.B. Sinha, J.

1. Leave granted.

2. Interpretation and/or application of circular letters issued by the
Central Board of Direct Taxes (CBDT) dated 14.5.1990 is in question in this
appeal which arises out of a judgnment and order dated 14.10.2005 passed by

a Division Bench of the H gh Court of Kerala at Ernakulamin Wit Petition
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No. 25155 of 2003 allowing the wit petition filed by the respondents herein
froma judgnent and order dated 10.10.2002 passed by the Centra

Adni ni strative Tribunal, Ernakulamin OA Nos.728 of 2000 and 782 of

2000.

3. The basic fact of the matter is not in dispute.

Respondents herein were working in different States. They filed an
application for their transfer to the State of ‘Kerala Charge’ from' Qujarat
Charge’ on or about 14.5.1990. Indisputably the Board has the requisite
power to regulate ‘inter-charge’ transfers wherefor it issues guidelines from
time to time. One of such circulars was issued on 14.5.1990, the rel evant
portion whereof read as under:

"(d) A person who seeks transfer, should apply
to the head of the department, chief
commi ssi oner director general under whom
he is working, who will, on being satisfied,
take up the matter with his head of the
departnent in the charge to which the
enpl oyee seeks transfer. The latter head of
the department will exam ne the request on
merits and pass necessary orders for
absorption of the person seeking transfer.
Such request shall be considered and
conceded only against a clear vacancy. Hi s
decision in the matter shall be final. No
request for re-transfer shall be entertained
under any circunstances.
(e) The direct recruits conmng on transfers wll
be shown agai nst direct recruitnent quota
and pronotees agai nst the pronotion quota."”

4, On the respondents’ application for transfer, it was found that there
did not exist any vacancy in the cadre of UDC in direct recruit quota in

Keral a Charge so as to enable it to accommpdate the respondents on inter-



charge transfer. However, indication was given to the respondents by the
Chi ef Commi ssioner of Inconme Tax that in case they were willing for

transfer to the post of LDC, they may opt therefor. Respondents agreed
thereto voluntarily to their reversion fromthe post of UDC to the post of
LDC in order to get themtransferred from Gujarat Charge to Keral a Charge
They filed a specific undertaking in this behalf. Relying on or on the basis

thereof, the order of transfer was issued.

5. Respondents thereafter filed representations. The request nade
therein was not acceded to. They filed original applications before the
Central Adnministrative Tribunal. It may be placed on record that one of the
enpl oyees, Sri Nair, had filed a simlar representation which was all owed by
the Chief Commi ssioner of Income Tax. O her enpl oyees who had been
transferred made sinmilar representations. Their representations having been

rejected, Original Applications were filed which by reason of various
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j udgnents were all owed.

6. However, the Tribunal so far as the case of the respondent is
concerned, directed the respondent to consider his representation dated
8.5.1997.

The said representation was rejected by an order dated 17.1. 2000,
hol di ng that they had voluntarily agreed for reversion and, thus, there has
been no vacancy in the ‘Kerala Charge’ to accomodate them
7. Central Adnministrative Tribunal was approached again by the
respondents whi ch was marked as OA No. 728 of 2000 and 782 of 2000. By
reason of a judgment and order dated 10.10.2002, the Tribunal dism ssed the
said application holding that the cases of other persons who had applied for
rel axation and obtained the sane were clearly different fromthe cases of the
respondents who had accepted the condition of reversion and the orders
passed only on the basis of their willingness expressed in that behalf.

The Tribunal furthernore noted that despite the objections raised in
the Oiginal Applications, those persons who woul d be adversely affected, if
the order of the Tribual is inplenented, had not been inpleaded as parties.
8. Respondents filed wit applications thereagainst which by reason of

t he i mpugned j udgnment have been allowed by the Hi gh Court, holding



"We feel that the tribunal ought to have exani ned
the matter nore critically, as patently it was a case
of hostile discrimnation. Al though the Asst.
Solicitor General had vehenmently subnitted that
after obtaining a transfer on request and after
al nost a decade, it woul d have been inperm ssible
on the part of the applicants to agitate the clains to
unsettle the seniority of other, we find extrene
difficulty to accept this argunent. \Wen transfer
benefits are recogni zed as admi ssi ble, of course,
with certain restrictions, it has to be extended with
fairness. CGovernnent is not expected to pick and
choose persons who had applied for transfer
directly to the CBDT, as the procedure followed is
contrary to the guidelines. W have to note that
this had turned out as a sensitive issue. Recording
requests for transfers, inter-regional registers are
mai nt ai ned by every region and normally the
transfer application are considered at the
Conmi ssioner’s level. The Board had a duty to
oversee that fairness was al ways practiced.”

The Hi gh Court furthernore opined that the guidelines dated
14.5. 1990 do not speak of any reversion as a pre-condition for an inter-
regional transfer. As regards the power of relaxation, it was observed:

"Further, the submission that relaxation was to be
there, itself is a misnomer since as referred to
earlier, the norms do not provide for a reversion at
all and a relaxation was not at all necessary on this
count. Perhaps m ni numincunbency in the post
was relevant, but that is not the objection that was
hi ghl i ght ed. Even though the norns provide for
acconmodati on of candi dates com ng from direct
recrui tnent quota against the direct recruitnent
vacancy, and the pronotees were to occupy only
posts agai nst pronotion quota, we see that in the
cases where preference had been granted, such
persons had been accommopdat ed agai nst direct
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recruitnment quota so as to avoid any confrontation
with the clains of departnental hands."

The Hi gh Court, without referring to any material brought before it,
hel d:

"The proximty of dates relating other transfers
sufficiently discloses that there were indeed
vacanci es. W can postulate the difficulties of the
petitioners, viz. that after having worked for a
nunber of years as UDC, against their will they

had to give a declaration that they are prepared to
opt for reversion and then get a transfer and get
bottom seniority, anong the LDCs. Further
authorities ensured that they were to get a
declaration fromtine that such steps will not be
subjected to challenge. This, we feel, ought not
have been practiced by the departnent to the
prejudice and detrinent of the serving enpl oyee.

W find little nmerit in the objection raised."



9. M. R Radhakrishnan, |earned senior counsel appearing on behal f

of the appellant, would submt that keeping in view the fact that the
respondents had expressed their willingness to be transferred to a | ower post,
they were estopped and precluded from contendi ng contra.

10. M. Anupam Lal Das, |earned counsel appearing on behalf of the
respondents, on the other hand, urged that having regard to the fact that the

persons sinilarly situated had been accommbdated to the posts of UDC from
other Charge to ‘Kerala Charge’, there was absolutely no reason as to why

the respondents shoul d have been di scrimnated against. Qur attention was
drawn to the fact that the respondents have already been worki ng agai nst the
post of UDC in ternms of an order dated 4.12.2006 pursuant to the inmpugned

j udgnent of the High Court.

11. Respondents did not have any legal right to be transferred from one
charge to another. Indisputably, the seniority of the LDCs and UDCs are

mai nt ai ned chargew se. Vacancies in the posts of UDCs are filled up from
two sources, nanely, by direct recruitnment and pronotion. As the Service

Rul es provide for two different sources of recruitnment and vacanci es coul d
be identified on the basis thereof, the CBDT, having a supervisory
jurisdiction, could issue circulars fromtine to tine. It has not been disputed
that the said circular letters are binding on all the authorities of the
depart nent. The circular letter dated 14.5.1990 clearly provides for

i mputation of certain conditions laid down therein.

12. The procedures laid down, thus, were required to be conplied wth.

A request made in that behalf could be considered only when there existed a
cl ear vacancy. From a perusal of the menorandum dated 17.1.2000, it is
evident that the Board considered the matter carefully and found that there

had been no vacancy of UDC in direct recruit quota in ‘Kerala Charge’ so as
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to enable the authorities to accormpdate them on the basis of inter charge
transfer.

13. However, it was found that the vacancies in the posts of LDC were
avail able. Only on that basis, the respondents herein volunteered to be
transferred to the posts of LDC. It was at their request as al so undertaki ngs
furnished by them the order of transfers was passed.

14. Article 14 of the Constitution of India providing for the equality



clause is a positive concept in terns whereof, the equals, subject to certain
exceptions, are to be treated equally and unequal s cannot be treated equally.
If a relaxation has been granted in case of one enployee on the basis of the
mat eri al s avail abl e before the Board, the sane by itself nmay not be treated to
be a binding precedent so as to enable the Tribunal or H gh Court to issue a
wit of or in the nature of mandanus. Qur attention has not been drawn to

any provision under the aforementioned circular or otherw se that the Chief
Conmi ssi oner of |ncone Tax had any power of relaxation. If there are no
vacanci es, orders of transfer could not be nade. Even if no vacancy existed
in respect of the direct recruit quota, the respondents could not have been
transferred. In absence of any power of relaxation, the respondents could

not have been accommopdat ed on the post of UDCs and they could be

transferred only on the post of LDCs which were vacant at the relevant tine.
In our opinion, relying on or on the basis of the case of Sri Nair only, the

i mpugned j udgment coul d not have been passed.

15. The fact situation obtaining in case of Sri Nair has not been brought
on record. A wit of mandanus can be issued, provided there exists a |lega
right in the applicant and a corresponding legal duty in the respondent. Even
otherw se a Superior Court having a linmted jurisdiction in this behalf would
not interfere with the discretionary jurisdiction exercised by the statutory
authorities unless a clear case for interference is nade out subject of course
to just exceptions.

16. Respondents furthernore having given an undertaki ng and havi ng

opted to be transferred on the post of LDC could not have resiled therefrom
They coul d not approbate and reprobate at the sane tine. |f an order was
passed on their representations, they were bound thereby particularly when

the circular letter itself suggested that an order of transfer had been passed
woul d be final and no order for retransfer could be passed. The principle of
‘estoppel’ would, therefore, clearly be applicable.

17. It is not a case where the service conditions of the first respondent is
governed by any statute or statutory rules. Transfer as is well known is an

i nci dent of service. An enployee has no right to be posted at a particul ar

place. He, in law, cannot exercise his option to be posted in his hone State
12

unl ess there exists any statute or statutory rule governing the field. Sone

policy decision was required to be taken presumably because a | arge nunber



of requests were being received fromthe concerned enpl oyees. It has not
been contended that the said policy decision was illegal. Even if the said
policy decision was illegal, first respondent cannot continue to remain
posted in the State of Kerala. He may be asked to go back to his origina
posting, nanely at some place which forns part of Gujarat Charge.

18. For the reasons aforenentioned, the inpugned judgnent cannot be
sustai ned, which is set aside accordingly. The appeal is allowed. However,
we, in exercise of our jurisdiction under Article 142 of the Constitution of
India, direct that in view of the fact that the first respondent has been
working for a long tine in the post of U D C, he my not be reverted to the
post of L.D.C. but his seniority shall be counted fromthe date on which he

has joined in the said post. No cost.

[ Cyriac Joseph]
New Del hi ;
August 4, 2009



