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The nost accepted met hodol ogy of governmental working
ought always to be fairness and in the event of its absence, |aw
Courts would be within its jurisdiction to deal with the matter
appropriately. This proposition is so well settled that we need not
dilate further on to this. It is this concept of fairness which
M. Gangul i, appearing in support of the Petition for contenpt very
strongly contended, is totally absent in'spite of three final rounds of
l[itigation upto this Court between the parties. M. Bhaskar QGupta,
| ear ned seni or advocate appearing for the alleged contemmors,
however, contended that the conduct of the respondents can neither
be ternmed to be unfair or in disregard to the orders of the Court on a
true reading of the order this stand of the respondents, however,
stands negated by M. Ganguli. The conduct, M- Ganguli
contended, is not only deliberate but utterly perverse and in grossest
violation of the orders of this Court and by reason therefor the fruit
of the litigation has not yet been nade avail abl e and bei ng decri ed
to the petitioner for one reason or the other for the last about 15
years. Incidentally, it would be convenient-to note that the principa
issue involved in the matter pertains to the entitlenent of the
petitioners to the scale equivalent to that of Physical Instructors in
the scale of Rs.700-1600 as on 2nd July, 1984 and Rs.2200-4000
w.e. f. 1986.

Turni ng, however, on to the factual score, it appears that the
petitioners are Science Graduates of different universities in the
country and have been appoi nted as Laboratory Assistants in

colleges and in addition to their normal duties, the petitioners were
supposed to assist the teachers and help the students in practica

cl asses, inpart instructions to the students in practical classes and
to perform denonstration work including preparation of the | esson
units in the practical classes. According to the petitioners these
Laboratory Assistants were all along being treated as teaching staff
and pay and al |l owances including the Governnent share of

Dear ness All owances were paid to themuntil the issuance of the
CGovernment Order No.288 Education (CS) dated 21st March

1969 wherein Laboratory Assistants of non-governnment affiliated
col l eges were treated as nenbers of the non-teaching staff. The

ef fect of such re-designation had a direct inpact as regards the
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paynment of Dearness Al |l owances and obviously the sane being
prejudicial to the interest of the petitioners, representations
foll owed agai nst the Governnment Order, but, however, to no effect.
Representati ons were al so nade by reason of the w thdrawal of
teaching status as the Graduate Laboratory Assistants had to

di scharge teaching function as well, apart fromthe normal conduct
of the Laboratory work.

The factual score depict that subsequently in August, 1983 the
State Covernnent redesignated the Laboratory Assistants as

Laboratory Instructors it is on this score that M. Ganguli, |earned
seni or counsel appearing in support of the petition very strongly
criticised. The change of nonencl ature according to himwas

ot herwi se neani ngl ess as there was neither any confernent of

status of teachers or the grant of any pay scale consistent with the
teachi ng status. The Government notification was attributed to be
a m schi evous deception and a "hoax" a rather strong criticism:
the question, therefore, arises whether there was any justification of
such an attribute to the Governnent notification dated 10th August,
1983 : a short question consequently, thus what was the necessity
for issuance of such an order would the change of nonenclature
assist in any way the Graduate Laboratory Assistants? A bare
perusal of the notificati on does not howsoever give any reason

what soever as to the necessity of its issuance the notification on
the contrary nakes /it clear that there would be no enhancenent of
pay as also the status as non-teaching staff would remain

unchanged : It is only the word "Assistant" was replaced by the

word "Instructors"  but does that confer any nmaterial benefit to the
per sons concerned? The answer ~cannot in the factual context but
be in the negative. I't is onthis background and upon perusal of the
notification, M. Ganguli’s criticismseens to be rather apposite
though couched in a very strong |anguage but by reason of the
fact situation of the matter in issue and if we nay say so,
probably justifiably so.

Be it noted that Graduate Laboratory Assistants working in
government col | eges have been given the status and designations of
Denonstrators and have been accepted as nenbers of 'teaching

staff. According to the petitioners they possess simlar

qual i fications, experience etc. but even though being simlarly
circunstanced, the G aduate Laboratory Assistants of sponsored

and non-government private coll eges of Wst Bengal stand

di scri m nated agai nst the Graduate Laboratory Assistants of
CGovernment col |l eges in West Bengal . The earlier wit petition
whi ch stand concluded by this court’s order-dated 26th July, 1994
contai ned detailed list of University Acts and Statutes wherein
"teachers"” have been defined to "include the Instructors”.

Needl ess to place on record that by reason of the act of

di scrimnation and having failed to obtain any redress fromthe

St at e-respondents the petitioners noved the | earned Single Judge of
the Calcutta H gh Court in the earlier Wit Petition for issuance of a
wit of Mandanus to treat the Graduate Laboratory Assistants as
teaching staff as per the definition contained in different University
Act and also to give thema scale of pay equivalent to that of
Physi cal Instructors. By a judgnment and order dated 29th July,
1987 the |l earned Single Judge issued a wit of Mandanus upon a
detail ed judgnment the operative portion whereof is set out herein
bel ow : -

"..The Rule accordingly is made absol ute and

the State Respondents are hereby commanded by

the issuance of a Wit in the nature of Mandanus
to treat the Graduate Laboratory Assistants who
have al ready been redesignated as "Laboratory
Instructors" as teaching staff and to pay themin
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accordance with the existing scale of pay
prescribed for the Physical Instructors with effect
from10th August, 1983 with all arrears."

The appeal taken therefrom by the State Governnent
resulted in confirmati on of the order by the judgnent of the
Appel | ate Bench dated May 15, 1992. The State of West Bengal
however, being aggrieved and dissatisfied with the judgnent and
order of the Appellate Bench of the Hi gh Court noved a Specia
Leave Petition under Article 136 of the Constitution before this
Court and this Court finally on 26th July, 1994 refused to interfere
with the order and disposed of the matter with a speaki ng order.
Rel evant extracts of the sane however are set out herein below :-

"“.. the Division Benchof the H gh Court upheld
the findings of the learned Single Judge.

W have heard | earned counsel for the

parties. We see no ground to interfere with the
reasoni ng and the concl usi ons reached by the

| earned Single Judge as upheld by the Division
Bench of the High Court. Weare, however, of the
view that the respondents-petitioners be paid the
revi sed scal e of pay, as directed by the H gh Court,
with effect from August 1, 1987 instead of August
10, 1983.

The arrears shall be paid to the respondents
intwo installments, first by the end of February
1995 and the second install ment by August 31
1995. The appeal is disnissed with the above
nmodi fi cati ons. No costs."

A bare perusal of the order of this Court dated 26th July, 1994
categorically depicts that apart-fromthe change of date of
entitlement from August 10, 1983 to-1st August, 1987, this Court in
fact did in unequivocal |anguage record its concurrence with the
reasoni ngs and concl usions of the learned Single Judge as affirned
by the Division Bench

In the order dated 26th July, 1994, as passed, this Court also
was pleased to record certain statements of M. Ganguli which
reads as bel ow

"M. A K Ganguli, learned counsel appearing for
the respondents has very fairly stated that his
clients are not asking for the pay-scal e of
Lecturer. According to him the pay scal e of
Physical Instructors is equivalent to that of
Denonstrators i.e. pay scale to which his clients
are entitled to in terns of the judgment of the
Hon’ bl e Hi gh Court."

It is however in terns of the order of this Court as noticed
herei n above, the State Governnent on 26th Decenber, 1994 has
issued a circular in purported conpliance with the order of this

Court. Let us however exam ne the circular and assess the
situation ourselves as to the conpliance of the earlier order of this
Court. The circul ar reads as bel ow : -

"I'n the circunstances, the Governor is pleased to
order that the scale of pay in respect of al
Graduate Laboratory Instructors of non-
CGovernment coll eges nmay be revised to Rs. 1390-
45-1615- 55- 2055- 65- 2445- 75- 2970 with effect
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from1lst August, 1987 and the arrears involved on
account of revision of their scale of pay paid in
the manner as indi cated above.

The Governor is further pleased to order that
the Graduate Laboratory Instructors of Non-
Government Col | eges shall continue to enjoy
teaching status as given to themin GO No.1039-
Edn. CS dated 27.7.1988."

The circul ar, however, not been able to put an end to the
petitioners’ grievance by reason wherefor, the sane was further
chal | enged by way of a writ petition under Article 226 before the

| earned Single Judge who, however, was pleased to quash the sane
upon recordi ng concurrence to the contentions as raised by the
petitioners. The 1 earned Si ngl e Judge categorically recorded that
the petitioners being Graduate Laboratory Instructors, question of
further classifying them does not and cannot arise and upon reliance
of the annual report as noticed above quashed and set aside the
circul ar. The State Government however being aggrieved went

bef ore the Appellate Court and the Appell ate Bench however

al l oned the appeal and opi ned that the Government Order dated

26t h Decenber, 1994 cannot be said to be arbitrary or contrary to
the decision of this Court.

The further factual score depicts that as agai nst the decision of
the Hon' bl e Hi gh Court pertaining to the Governnent order dated
26t h Decenber, 1994, the petitioners herein noved this Court under
Article 136 and this Court upon a detailed judgment dealt with the
i ssue and canme to a conclusionto the followng effect

"This Court at an earlier occasion

unequi vocal |y uphel d the reasonings of the

| earned Single Judge in the earlier wit petition as
accepted by the Appellate Bench and on the wake

of such a finding of this Court question of

decrying a pay scale which is otherw se avail abl e

to another teacher (in this case the Physica
Instructor) does not and cannot arise nore so by
reason of the earlier order of this Court.
Admi ni strative ipse dixit cannot infiltrate on toan
arena whi ch stands covered by judicial orders:™

It is on the basis of the aforesaid, the appeal s were all owed

and the order of the Appellate Bench of the High Court of Calcutta
stood set aside and quashed and that of the |learned Single Judge
stood restored. This Court, however, further directed that the
entitlenent by reason of the revision should be nade avail able from
1st August, 1987 as directed by this Court in its earlier judgnent
dated 26th July, 1994. The petitioners, however, “consequent upon
the said judgnent and order called upon the State officials being
the all eged contemmor No.1 to conply with the directions of this
Court and subsequently, the contemmor No.2 issued a notice
requiring the petitioners to attend the hearing before the Principa
Secretary, Departnent of H gher Education on 18th My, 2001.

Sone correspondence exchanged between the parties whereas the
petitioners contended i mredi ate conpliance with the order of this
Court, the alleged contemors tried to feign ignorance about the
earlier litigation and requested for supply of all copies of the
rel evant docunents which, as the record depicts, stand supplied

i medi ately thereafter. There has however been a total silence
thereafter and the petitioners felt it incunbent upon thenselves to
bring it to the notice of this Court by way of a petition under the
Contempt of Courts Act.
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Bef ore proceeding with the matter further, certain basic

statutory features ought to be noticed at this juncture. The
Contenpt of Courts Act, 1971 has been introduced in the Statute

Book for the purposes of securing a feeling of confidence of the
peopl e in general and for due and proper admnistration of justice in
the country undoubtedly a powerful weapon in the hands of the

law Courts but that by itself operates as a string of caution and

unl ess thus ot herw se satisfied beyond doubt, it would neither be
fair nor reasonable for the law courts to exercise jurisdiction under
the Statute. The observation as above finds support froma
decision of this Court in Chhotu Ramv. Urvashi Gulati & Anr.

(2001 (7) SCC 530), wherein one of us (Banerjee, J.) stated as
bel ow : -

"As regards the burden and standard of

proof, the conmon l'egal phraseology "he who

asserts must prove" has its due application in the
matter of 'proof of the allegations said to be
constituting the act of contenpt. As regards the
"standard of proof", be it noted that a proceeding
under the extraordinary jurisdiction of the court in
terns of the provisions of the Contenpt of Courts
Act is quasi-crimnal, and as such, the standard of
proof required is/that of a crimnal proceedi ng and
the breach shall have to be established beyond al
reasonabl e doubt."

Similar is the situationin Mityunjoy Das & Anr. v. Sayed
Hasi bur Rahaman & Ors. (2001 (3) SCC 739) and as such we need
not dilate thereon further as to the burden and standard of proof vis-
a-vis the Contenpt of Courts Act - Suffice itto record that powers
under the Act should be exercised wth utnpst care and caution
and that too rather sparingly and in thelarger interest of the society
and for proper administration of the justice delivery systemin the
country. Exercise of power within the neaning of the Act of 1971
shall thus be a rarity and that too in a matter on which there exists
no doubt as regards the initiation of the action being bona fide.
It may al so be noticed at this juncture that nere di sobedi ence
of an order may not be sufficient to amount to a "civil contenpt"”
within the nmeaning of Section 2(b) of the Act of 1971 the el ement
of willingness is an indispensable requirenent to bring hone the
charge within the meaning of the Act and lastly, in the event two
interpretations are possible and the action of the alleged contemor
pertains to one such interpretation the act or acts cannot be
ascribed to be otherw se contunaci ous in nature. A doubt in the
matter as regards the wilful nature of the conduct if raised, question
of success in a contenpt petition would not arise.

It is on these broad features however |et us anal yse the action

of the respondents for the purposes of ascribing it-to be willful and
contumaci ous : whereas M. Ganguli answered by reference to the
contextual facts as a deliberate and willful act, both M. Altaf
Ahrmad, the | earned Additional Solicitor General and M. Bhaskar
Gupta, |earned senior advocate appearing for the all eged

contemmors, rather strongly ventilated their negation to the
accusations of M. Ganguli

It is at this stage that the earlier order passed by this Court
may be of some rel evance and the same reads as bel ow.
"A teacher cannot possibly be allowed a pay

scal e of a non-teachi ng post. The sane is a
contradiction in terns and we need not dilate
t her eon. The criterion of fixation of pay scale is

dependent upon the placenment of the person
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concerned in the event the placenent is in a

t eachi ng post obvi ously one expects to get a pay
scale fixed for a teacher and not for a non-
teachi ng nenber of the staff. Apparently the
Hi gh Court has not dealt with the issue in this

perspective and thus clearly fell into an error in
categorising a teacher with a non-teachi ng pay
scal e. The circular clearly authorises the

Graduate Laboratory Instructors of non-

governnment colleges to continue to have the
teachi ng status but decries the financial benefits
therefor! Wuld the same be not an arbitrary
exerci se of powers or can it by any stretch be
suggested to be otherw se rational and

i ndi scrim natory. This Court at an earlier
occasi on unequi vocal Iy uphel'd the reasoni ng of

the |l earned SingleJudgein the earlier wit
petition as accepted by the Appellate Bench and

in the wake of sucha finding of this Court
guesti on ‘of “decrying a pay scale which is

ot herwi se-available to another teacher (in this case
t he Physical Instructor) does not and cannot arise
nore so by reason of the earlier order of this
Court."

Significantly, the Secretary, Departnent of Finance,

Covernment of West Bengal, has with neticul ous care recorded the
statements as in the earlier affidavit filed before this Court though
however, with a preface that the statements in the counter affidavit
stand out to be the outcone of hi's understanding of the order of this
Court dated 20th April, 2001 and it is on the basis of the said
under st andi ng, the proposal for grant of scale of pay of Rs.1420 to
Rs. 3130 stands concurred by him Cbviously, the notification

dated 2nd July, 1984 issued by the Governnent of Wst Bengal as
regards the revision of scal e of pay of the Physical Instructors was

al so the resultant effect of such an understandi ng. It isinthis
context, the Finance Secretary of ‘the State Governnent has stated
as bel ow : -

"Subsequently by a Notification dated 2nd

July, 1984 issued by the Government of West

Bengal , the State Government on the

recomendati on of the University Grants

Comm ssion and Governnent of |ndia revised the
scal e of pay of the Physical Instructors to Rs.700/-
- Rs.1600/- which was equal to the scale of pay of

the lecturer. At that point of tine also the scale
of pay of Denonstrators continued to be Rs.500/-
to Rs.900/-."

In the earlier judgnent, this Court while noting down certain
record of proceedi ngs observed as bel ow : -

"On this score, a chart has been produced in

the Court on 20.3.2001 whi ch however cannot by
any stretch be said to be in support of the
contentions of the State that there were existing
two di fferent grades and scal es of pay anobngst
Physi cal Instructors, one being qualified Physica
Instructors and the other being unqualified

Physi cal Instructors.

Significantly the annual report as published
by the Education Departnent of the State
Covernment unmi stakably records the existence
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of one grade of Physical Instructors under para
8. 16. The annual report details out teachers of
governnent colleges in the nanner as bel ow
"8.16. Teachers of government coll eges
SI. Category of teachers Pay Scal e
No. (Basic) w.e.f.1.1.1986
5. Denonst rat or Rs. 1740- 3000
4. Physi cal |nstructor Rs. 2200- 4000
3. Lecturer Rs. 2200- 4000
2. Pr of essor/ Vi ce-Princi pal Rs.3700-5700
(Grade I1)
1. Princi pal Rs. 4500- 7300"

Para 8.2.1 also records the details of the
adm ni stration of non-governnent coll eges as bel ow

The teachers of non-governnent coll eges
are of the follow ng categories (basic):

1. Laboratory Instructors Rs. 1390- 2970

2. Denmonstrators

3. Physi cal | nstructor as i n governnent
4, Lecturer col | eges.
5. Princi pa

This itsel f however negates the contentions
as raised by the State. Laboratory Instructors in
non- gover nnent col |l eges are terned as teachers
with scale of pay Rs.1390-2970 whereas Physica
Instructors were also terned as teachers and scal e
of pay appears to be simlar "as in government
col l eges” i.e. Rs.2200-4000. Secondly, in para
8.2.4 revised pay scal e of the non-teaching posts
(Group B pay scale) has been noted to be
Rs. 1390- 2970. It thus | eaves no manner of doubt
that whereas the petitioners were shown as
teachers of non-government colleges they were-in
fact granted the scale of pay applicable only to
G oup B enpl oyees bel ongi ng to non-teaching
staff and thus granted a non-teaching scale."

Simlar is the situation in the counter-affidavit filed presently
inthis matter as well : Is this fair ? The answer having regard to
the factual backdrop cannot but be in the negative. It is neither fair
nor reasonable on the part of a senior Civil Service Personnel to
feign ignorance or plead understandi ng when the direction of this
Court stands crystal clear in the judgnent. CGover nrrent enpl oyees
ought to be treated at par with another set of enployees and this
Court on an earlier occasion |lent concurrence to the view of the
| earned Single Judge that the Circulars issued by the State
CGovernment cannot but be ascribed to be arbitrary : CGovernnment is
not a nmachinery for oppression and ours being a welfare Stateas a
matter of fact be opposed thereto. It is the people’'s welfare that the
State is primarily concerned with and avoi dance of conpliance with
a specific order of the Court cannot be termed to be a proper
working of a State body in terms of the wishes and aspirations of
the founding fathers of our Constitution. C assless, non-
discrimnate and egalitarian society are not neaningl ess jargons
so that they only remain as the basic factors of our socialistic state
on principles only and not to have any application in the realities of
every-day life : one section of the enployees would stand benefited
but a simlarly placed enpl oyee would not be so favoured why
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this attitude ? Qobviously there is no answer. Surprisingly, this
attitude persists even after six rounds of litigation travelling from
Cal cutta to Del hi nore than once the answer as appears in the
counter-affidavit is an expression of sorrow by reason of the
under st andi ng cannot be countenanced in the facts presently under
consi deration. A plain reading of the order negates the

under standi ng of the State Respondents and the conduct in no
uncertain terms be ascribed to be the manifestation of an intent to
deprive one section of the enpl oyees being equally circunstanced

come what may and this state of mind is clearly expressed in the
counter-affidavit though however in tenperate | anguage. The
guesti on of bona fide understanding thus does not and cannot arise
inthe facts presently. Is it a believable state of affairs that the order
of the learned Single Judge as early as the first wit petition, has not
been properly understood by the senior nbst bureaucrat of the State
Covernment : the same m sunderstandi ng continues in ternms of the
appel l ate Court’s order and the third in the line of order is that of
the apex Court. The -under st andi.ng agai n conti nues even after the
second wi't petition was filed before the |earned Single Judge at the
Hi gh Court and the sinilar understandi ng continues even after the

so to say clarificatory order by this Court, as appears fromthe order
dated 20th April, 2001. ~Evenin the counter-affidavit, filed in
Contenmpt Petition, the understanding still continues we are at a

| oss as to what is this understandi ng about : the defence of
"under st andi ng’ undoubtedly is an ingenious effort to avoid the
rigours of an order of Court but cannot obliterate the action the
attenpted avoi dance t hrough the introduction of the so-called

concept of |ack of ‘understandi ng cannot, however, be a permanent

avoi dance, though there may be tenporary and short-lived gains.

The order of this Court cannot possibly be interpreted as per the
under st andi ng of the Respondents, but as appears fromthe plain

| anguage used therein. Neither the order is capable of two severa
interpretations nor there is any anbiguity and the sane does not
require further clarity. The order is categorical and clear inits
context and neaning. The Court’s orders are to be observed in its
observance, rather than in its breach

This matter is pending in Courts since nore than |ast 15 years,
but unfortunately the litigatious spirit of the State-respondent have
not mninised even to the slightest extent - the spirit continues and
so is the deprivation. The defence of understanding is not only
nmoonshi ne but a deliberate attenpt to over-reach this Court’s order
and as such willfulness in the matter of disregard of this Court’s
order is apparent on the face of it and we are not prepared to accept
the same as a defence of an action for deliberate and w || ful
di sregard of an order of Court. We find that the actions on the part
of the respondent-authorities are not only unreasonabl e but
del i berate and spiteful and that too in spite of a specific direction in
all the five judgnents so far obtained by the petitioners in their
favour. Avoidance is witten large and it would be difficult for us
to consune the sanme wi thout any particular rhyne or-reason
In the contextual facts there cannot be any laxity as otherw se
the Law Courts would render itself useless and its order to utter
nockery. Feeling of confidence and proper adm nistration of
justice cannot but the hall-mark of Indian Jurisprudence and contra
action by Courts will lose its efficacy. Tolerance of Law Courts
there is, but not without limts and only upto a certain point and not
beyond t he sane.

On the wake of the aforesaid, we do find that the respondents

have willfully and deliberately violated the orders of this Court in
the guise of a totally non-acceptabl e and sham def ence of
under st andi ng and t hus rendered thensel ves puni shabl e under the
provisions of Article 142 of the Constitution and al so under the Act
of 1971.
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Be it placed on record that by the order dated 1st February,

2002, this Court directed the presence of all the alleged contemors
on the next date, i.e. on 8th March, 2002 since the order was to be
pronounced in the presence of the respondents. The O fice-Report,
however, depicts that one of the respondents has filed an
application for exenption from appearance. W do feel it expedient
to allow the application for exenption, though by reason therefor
the consequence of the findings as above cannot be pronounced as

of date. In that view of the matter, let this matter appear two weeks
hence in the list (22nd March, 2002) for further orders. The
respondents are directed to be present in Court on the next date of
heari ng. No further notice need be served to the respondents
excepting the applicant in |.A No2 of 2002.

o
(Unresh C. Banerj ee)

o J.
(Y. K. Sabharwal)

March 8, 2002.

24
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