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I'N THE SUPREME COURT OF | NDI A

CRIM NAL ORI G NAL JURI SDI CTI ON

WRI T PETITION (CRL.) No. 78 of 2013

Sanr endr a Beur a ... Petitioner
Ver sus

UOIl. &others ... Respondent s

JUDGMENT

D pak M sra, J.

In this wit petition, preferred under Article 32 of the Constitution
of India, the petitioner, an enployee of Indian Air Force, who has been
found guilty of the of fence under Section 39(a) of The Air Force Act, 1950
(for brevity "the Act") and has been awarded sentence to suffer rigorous
i mprisonment for three nonths along with other punishnents by order dated
15. 3. 2013 which has been affirnmed by the Conpetent Authority under Section
161(1) of the said enactnent, has prayed for issue of a wit of habeas
corpus directing the respondents to release him as he is in illega
detention because he had already spent one and half nonths in custody
before the conviction was recorded by the court-narti al
2. The factual score, as depicted, is that the petitioner was
appoi nted as a Mechanical Transport Driver in the Indian Ar Force on
16. 12. 2002. As he absented hinmself wthout |eave from 9.10.2012 to
1.2.2013, a court-martial proceeding was initiated against him and,
eventual ly, by order dated 15.3.2013, he was found guilty and was inposed
the sentence of rigorous inprisonment for three nonths apart from dism ssa

fromservice and reduction of rank. It is put forth in the petition that
the petitioner had surrendered before the Conpetent Authority whereafter he
was charged for the offence under Section 39(a) of the Act. It is

contended that the sentence inposed under Section 39(a) should take into
consideration the period comrencing 1.2.2003 as he had surrendered to
custody before the Conpetent Authority.

3. As the respondents have been represented and the issue involved
exclusively relates to pure realm of law, we have heard M. Merusagar
Sanantary, |earned counsel for the petitioner, and M. Rakesh Khanna,

| earned Additional Solicitor General, and M. Balasubramanian, |earned
counsel for the respondents.
4. It is the admtted fact that the petitioner surrendered to

custody on 1.2.2013. There is a dispute with regard to the date of the
order passed by the Conpetent Authority, nanely, district court-martial.
The | earned counsel for the petitioner would contend that it was passed on
15. 3. 2013 whereas M. Khanna would subnmit that it was passed on 18.3.2013.
The said disputed fact is neither material one nor would it have any i npact
on the adjudication of the wit petition inasnuch as the fulcrum of the
matter is whether the period of custody prior to the date of passing and

signing of the order by the district court-nartial is to be set off in
respect of the sentence inposed.

5. Section 39 which provides for absence without |eave stipulates
that any one who conmits any offence falling under clauses 39(a) to (Q)
shall, on conviction by court-nmartial, be liable to suffer inprisonnent for

a tern1mhich may extend to three years or such | ess punishnent as the Act
mentions. Chapter | X deals wth arrest and proceedings before trial
Section 102, which occurs in this Chapter, deals with custody of offenders
and reads as follows: -

"102. Custody of offenders. - (1) Any person subject to this Act who



is charged with an offence may be taken into air force custody.

2) Any such person nmay be ordered into air force custody by any
superior officer.

3) Any officer may order into air force custody any officer, though

he may be of a higher rank, engaged in a quarrel, affray or

di sorder."
6. Section 103 deals with duty of commanding officer in regard to
detention and Section 104 provides for interval between comrttal and court-
martial. It reads as follows: -

"104. Interval between conmittal and court-martial. - |In every

case where any such person as is nentioned in section 102 and as
is not on active service remains in such custody for a |onger
period than ei ght days, without a court-martial for his trial
bei ng ordered to assenble, a special report giving reasons for
the delay shall be nade by his commandi ng officer in the nmanner
prescribed; and a simlar report shall be forwarded every eight
days until a court-martial assenbled or such person is released
from custody."

7. Section 107 deals with inquiry into absence without |eave. Sub-
section (1) of the said Section provides that when any person has
been absent fromduty wi thout due authority for a period of 30
days, a court of inquiry shall, as soon as practicable, be
assenbl ed and such court shall, on oath or affirmati on administered
in the prescribed manner, inquire regarding the absence of the
person. The rest of the provision need not be adverted to.

8. Section 109 deals with different kinds of court-martial and
clause (b) of the said Section relates to district court-martial
Section 119 deals with the powers of district court-martial. Chapt er
XI commencing from Sections 127 to 151 deals wth the procedure of
court-martial. Section 152, which occurs in Chapter XIlI, deals wth
confirmati on and revision and provides that no finding or sentence of
a general, district or sunmary general court-martial shall be wvalid
except so far as it may be confirmed as provided by the Act. Secti on
154 deals with the power to confirmfinding and sentence of district-
court martial.

9. In the case at hand, after the sentence was inposed, the Air
O ficer Commandi ng-in-Chief confirmed the order on 20.4.2013. The
| earned counsel for the petitioner would propone that the sentence of
i mpri sonment of three nonths should comence from 1.2.2013, the date
on which he surrendered and was taken into custody. In this context,
M. Khanna has drawn our attention to Section 164 of the Act. It
reads as follows: -

"164. Conmencenent of sent ence of transportation or
i mprisonment. - Whenever any person is sentenced by a court-
martial under this Act to transportation, inprisonnent or
detention the termof his sentence shall, whether it has been
revi sed or not, be reckoned to commence on the day on which the
ori gi nal proceedi ngs were signed by the presiding officer.”

10. On a plain reading of the said provision, it is clear as day
that the period of inprisonnent is to be reckoned to commence on the
day on which the original proceedings were signed by the Presiding
O ficer. The Presiding Oficer has signed, as subnmitted by M.
Khanna, on 18.3.2013 and, therefore, the petitioner has to suffer
three nonths inprisonnent fromthat date. In this context, we rmay
usefully refer to a two-Judge Bench decision in A nmer Singh and others
v. Union of India and others[1l]. The issue before this Court was
regarding the applicability of Section 428 of the Code of Crinina
Procedure to a person sentenced to undergo inprisonnment by genera
court-martial under the Arny Act, 1950 (for short "the 1950 Act").
The two | earned Judges observed that the position in the Arny Act



would equally govern the person sentenced to undergo rigorous

i mprisonment by the court-martial under the Navy Act, 1957 (for short

"the 1957 Act") and the Air Force Act. The two-Judge Bench referred

to the divergence of views between different H gh Courts pertaining to

the applicability of Section 428 of the Code and, thereafter, the

interpreted Section 167 of the 1950 Act and cane to hold as follows: -
"9. Section 167 of the Act specifically lays down that whenever
a person is sentenced by a court martial under the Act to
i mprisonment, the termof his sentence shall, whether it has
been revised or not, be reckoned to comence on the day on which
the original proceedings were signed by the Presiding Oficer
or, in the case of a summary court nmartial, by the Court. In the
face of this categorical provision |laying dow that the sentence
of inprisonment shall be deemed to have commenced only on the
day when the court martial proceeding was signed by the
Presiding Officer or by the Court as the case may be, it is in
our opinion futile to contend that the Army Act is silent wth
respect to the topic as to the date with effect from which the
period of inprisonment covered by the sentence is to be
reckoned. We state this only for the reason that an ingenious
argunent was advanced before us by counsel for the appellants
that Section 5 of the Code of Criminal Procedure only lays down
that nothing in the Code shall affect any special or local |aw
and hence in the absence of any specific provision in the
special or local |aw covering the particular subject-matter, the
provisions of the Code would get attracted. Even if this
argunent is to be assuned to be correct (which assunption we
shal |l presently show is wholly unwarranted), inasnmuch as Section
167 of the Act specifically deals with the topic of the date of
conmmencenment of the sentence of i mpri sonment, t here is
absol utely no scope for invoking the aid of Section 428 of the
Code of Criminal Procedure in respect of prisoners convicted by
court martial under the Act.”

11. I n Bhuwaneshwar Singh v. Union of India and others[2], the Court
referred to the pronouncenent in Ajmer Singh (supra) and opined that
as far as set off of the period of pre-trial detention against the
peri od of sentence is concerned, Section 428 of the Code is not
attracted to the cases of persons convicted by the court-martial to
undergo i nprisonnents.

12. In view of the aforesaid enunciation of law, there can be no
scintilla of doubt that the pre-trial detention cannot be set off
agai nst the sentence of inprisonnent passed by the court-martial for
the of fence under Section 39(a) which has been affirned under Section
161(1) of the Act and the period of sentence shall conmence from the
date when the original proceeding was signed by the Presiding Oficer
Thus, there is no illegal detention warranting issue of wit of
habeas cor pus.

13. We have been apprised that the petitioner has subnitted a
representation under Section 180(1) read with Section 184 of the Act.
Wthout expressing any opinion on the nerits of the said
representation, we direct the Conpetent Authority to decide the same
within a period of seven days from today.

14. Before parting with this case, it is necessary to note that in
the 1950 Act, the Parlianent has incorporated Section 169-A to avoid
hardship to the persons convicted by the court-nartial. The said
provision is as follows: -
"169-A. Period of custody undergone by the officer or person to
be set off against the inprisonnent.- Wen a person or officer
subject to this Act is sentenced by a court-martial to a term of
i mpri sonnment, not being an inprisonnent in default of payment of
fine, the period spent by him in civil or mlitary custody
during investigation, inquiry or trial of the sane case and
before the date of order of such sentence, shall be set off



agai nst the termof inprisonment inposed upon him and the
liability of such person or officer to undergo inprisonment on
such order of sentence shall be restricted to the remainder, if
any, of the term of inprisonnment inposed upon him"

15. Simlarly, Section 151 of the 1957 Act which deals wth
comrencenent of sentence has been anended by Act 23 of 2005 wth
effect from 23.6.2005. For the present purpose, it is requisite to
reproduce Section 151(1) and (3): -

"151. Commencenent of sentence. - (1) Subject to the provisions of sub-
sections (2) and (3) every termof inprisonnent or detention awarded
in pursuance of this Act shall be reckoned as commencing on the day on
whi ch the sentence was awarded

(2)

(3) Whenever any offender is sentenced by a court-martial to a
termof inprisonnent, in pursuance of this Act, not being
i mprisonment in default of paynment of fine, the period spent by
himin civil or naval custody during investigation, inquiry or
trial of the same case, and before the date of order of such
sentence, shall be set off against the terns of inprisonnment
i mposed upon him and the liability of such offender to wundergo

i mpri sonment on such order of sentence shall be restricted to
the remainder, if any, of the termof inprisonnent inposed upon
him"

16. Though such anendnents have been nade by the Parlianent under

the 1950 Act and the 1957 Act, yet no such amendnent has been
incorporated in the Air Force Act, 1950. The aforesaid provisions, as
we perceive, have been incorporated in both the statutes to avoid

hardship to persons convicted by the court-martial. Simlar hardship
is suffered by the persons who are sentenced to inprisonnent under
various provisions of the Act. Keeping in view the aforesaid

anendnment in the other two enactnents and regard being had to the
pur pose of the amendnent and the totality of the circunstances, we
think it apt to recommend the Union of India to seriously consider to
bring an anendnent in the Act so that the hardships faced by the
persons convicted by the court-nartial are avoi ded.

17. The wit petition is accordingly disposed of.

New Del hi ;
May 20, 2013.

..................... J.
[Dr. B.S. Chauhan]
..................... J.
[ Di pak M sra]
| TEM NO. 16 COURT NO. 2 SECTI ON X
SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS
WRI T PETITION (CRL) NO 78 OF 2013
SAMRENDRA BEURA Petitioner(s)
VERSUS
& ORS. Respondent ( s)

(Wth appln(s) for interimRelief and office report)
Dat e: 20/ 05/ 2013 This Petition was called on for hearing today.



CORAM :
HON' BLE DR. JUSTI CE B. S. CHAUHAN
HON' BLE MR. JUSTI CE DI PAK M SRA
( VACATI ON BENCH)
For Petitioner(s) M. Merusagar Sanantaray, Adv.

For Respondent (s) M . Rakesh K. Khanna, ASG
M. Chandan Kumar, Adv.
M. B.V. Balram Das, Adv.
M. R Bal asubramani an, Adv.

UPON hearing counsel the Court made the follow ng

ORDER
The wit petition is disposed of in ternms of signed reportable
j udgnent . Wthout expressing any opinion on the nerits of the said

representation, we direct the Conpetent Authority to decide the sane wthin
a period of seven days fromtoday.

Though such anmendnments have been made by the Parliament under the
1950 Act and the 1957 Act, yet no such amendnent has been incorporated in
the Air Force Act, 1950. The aforesaid provisions, as we perceive, have
been incorporated in both the statutes to avoid hardship to persons
convicted by the court-nartial. Similar hardship is suffered by the
persons who are sentenced to inprisonnment under various provisions of the
Act. Keeping in view the aforesaid anendnent in the other two enactnents
and regard being had to the purpose of the amendnent and the totality of
the circunstances, we think it apt to recommend the Union of India to
seriously consider to bring an anendnment in the Act so that the hardships
faced by the persons convicted by the court-martial are avoi ded.

(O P. Sharma) (MS. Negi)
Court Master Court Master
(Signed reportable judgnent is placed on the file)
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