R4
SLP(Crl.)No. 4149 OF 2000
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AN MATTER
SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (Crl.) No. 4149/ 2000
(From the judgenent and order dated 08/05/2000 in CRLM 1355/2000

of The HI GH COURT OF DELH AT N. DELH)

PANKAJ AGGARWAL & ORS. Petitioner (s)
VERSUS

STATE OF DELH & ANR. Respondent (s)

( Wth Appln(s). for c/delay in filing SLP and stay )

Date : 12/03/2001 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE G B. PATTANAI K
HON BLE MR JUSTI CE U. C. BANERJEE
For Petitioner (s) M.lI.CJain, M. Alay Jain & J.Jain, Advs. for
Ms. Abha R Sharnm, Adv.
For Respondent (s) M s Ashok Bhan, Ajay Agarwal and D. S. Mehra, Advs
UPON hearing counsel the Court made the follow ng
ORDER
........ e
SP2
Del ay condoned.
Leave granted.
The Appeal is disposed of.
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(Y.P.Dhanija) (Suneet Bal a Shar na) @@
COURT MASTER COURT MASTER
Signed order is placed on the file.
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CRI M NAL APPELLATE JURI SDI CTI ON
CRI' M NAL APPEAL NO 279/ 2001@@

EEEEEEEEEEEEEEEEEEEEEEEEEEE
(arising out of SLP(CRL) No. 4149/ 2000)

Pankaj Aggarwal & Ors. .. Appel l ants
Vs.
State of Delhi & Anr. .. Respondent s
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Leave granted.

The accused is the appellant. On the basis of FIR
|l odged by the driver of DIC Bus, the investigation was
carried and the police finally filed charge-sheet under
Sections 186, 332 and 353/34 of the Indian Penal Code. The
Magi strate, however, took cognizance of the offence and
franed charges wunder Sections 186 and 332/34, |PC The
accused then noved the Hi gh Court under Section 482 Cr.P.C
alleging that in view of Section 195 of the Code of Crinina
Procedure, cognizance under Section 186 |PC as well as under
Section 332 |PC could not have been taken. The High Court
having rejected the application, the accused is before us.

M. Jain appearing for the accused appel | ant
contended that in view of Section 195 of the Code of Crininal
Procedure, the Magistrate could not have taken cogni zance of
the offence wunder Section 186 IPCas it is barred under
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Section 195(1)(a)(i). He further contended that even the
cogni zance under Section 332/34 IPC also would be barred as
the offence under Section 332 IPCis a cognate offence, and
therefore the entire proceeding is bad. M. Jain also
further contended that the allegations nmade and the materials
avai |l abl e on record do not nake out any offence for which the
accused has been charged. It is contended on behalf of the
respondents that though cogni zance coul d not have been taken
under Section 186 IPC in view of the provisions contained in
section 195 (1)(a)(i), but there is noinfirmty wth the
order taking cognizance under Section 332 | PC inasnmuch as the
ingredients of offence under Sections 332 and 186 |PC are
distinct and the Magistrate did not cormit any error in
taking cogni zance of the offence under Sections 332/34, |PC
M. Jain in course of his argunents relied upon three
decisions of different High Courts. 1996 Current Crimna
Reports 257 of Delhi High Court, 1991(1) Recent Crim nal
Report 192 of Punjab High Court as well as 1975 CCR 575 of
the Patna High Court. |In the Punjab H gh Court judgnent, the
provi sions of Sections 186 and 332 | PC have been anal ysed and
the judgnment undoubtedly supports the contentions of M.
Jai n. But in view of the judgnent of this Court in AIR 1966
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SC 1775 where the Court has analysed the provisions of

Section 353, IPC and 186, IPC and held that the two are

distinct offences and the quality of the offence is also
BT
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different, we are of the opinion that judgnent of the Pujab
H gh Court 1is not correct inlawand has taken a view
contrary to the law laid down by this Court. What has been
stated earlier in the aforesaid case in relation to the
provisions of Section 353, IPC would equally apply to the
provisions of Section 332 of the |PC This being the
position, we are unable to accept the contention of M. Jain
that the provisions of Section 195(1)(a)(i) bars taking
cogni zance of Section 332/34, IPC. W, however, agree wth

M. Jain that the order taking cognizance of section 186 of
the IPC is bad in law and attracts the m schief of Section
195. In the aforesaid premses, we quash the crimna

proceedings so far as the charge under Section 186 IPC is
concerned and direct that the crimnal proceedings would
continue so far as the charge under section 332/34, IPC is
concer ned.

The appeal is disposed of accordingly.

New Del hi, J.
March 12, 2001 (U. C. BANERJEE)



