(KI' TEM NO. 18 COURT NO. 11 SECTI ON

XVI

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).14324/2004

(From the judgenent and order dated 06/04/2004 in APO No. 569/2000 of

The H GH COURT OF CALCUTTA)

COAL INDIA LTD. & ANR Peti tioner

(s)

VERSUS

ARDHENDU Bl KAS BHATTACHARIEE & ORS. Respondent

(s)

(Wth prayer for interimrelief and office report )

Dat e: 04/04/2005 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE B. P. SI NGH
HON BLE MR, JUSTI CE ARUN KUMAR
For Petitioner(s) M . Janaranjan Das, Adv.

M. Swetaretu M shra, Adv.



&

Moushum Gahl ot, Adv.

Ms. Snruti Mohanty, Adv.

For Respondent (s) M. Manoj Chatterjee, Adv.
Ms. K. lyer, Adv.

M. K K Rai, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER

The appeal is allowed in ternms of the signed order.

( SUKHBI R PAUL KAUR) (VI JAY DHAWAN)

COURT MASTER COURT MASTER

(Signed Oder is placed on the file)

I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 2376 OF 2005

(Arising out of SLP(C) NO 14324 of 2004)

COAL INDIA LTD. & ANR. ... APPELLANT( S)

VERSUS

ARDHENDU Bl KAS BHATTACHARJEE & ORS. ..., RESPONDENT( S)



ORDER

W have heard counsel for the parties.

Speci al Leave granted.

The appel | ant - Coal I ndi a Limted has i mpugned

t he Judgment and O der of t he Hi gh Court of Cal cutta

dated April 6, 2004 whereby the  appeal preferred

t he appel | ant herein agai nst the judgnent of t he

by

| ear ned Singl e Judge was di smi ssed. As a consequence

the appell ant was directed to change the date of

of t he r espondent in their record from 31.12.1938

26.1.1943. Thi s was done in t he year 1995 when

normal course on the basis of date of birth declared by

t he r espondent earlier he woul d have retired in

Decenber, 1996.

.2/ -

birth

to



The facts of t he case not in di sput e are t hat

t he r espondent passed his mat ri cul ation exam nation in

t he year 1957 whil e st udyi ng in (what is now

Bangl adesh) . Later on he shifted to Calcutta and did

hi s graduation from Calcutta. He joined the service of

the appellant in July, 1957. It appears fromthe record

t hat at t he time of j oi ni ng t he service he submitted

his matriculation certificate in proof of date of birth

and the said certificate showed his date of birth to be

31.12.1938.

In the vyear 1995, t he r espondent obt ai ned a

duplicate mat ri cul ation certificate decl ari ng his date

of birth as 26.1.1943. He appl i ed to t he appel | ant to

change the date of birth recor ded in its record

Accor di ng to t he r espondent there was sone m st ake

committed by hi s f at her whil e decl aring t he date of



birth and therefore, it had become necessary to get the

date  of birth corrected. The case  of the appel |l ant is
t hat he was in correspondence with t he authorities at
Dhaka for change of date of birth. From the mat eri al
pl aced on record it is seen that till 1969, sone
correspondence was exchanged t hough it is not cl ear as

to what was the m st ake

.3/ -

conmitted by t he f at her of t he appel | ant, nor could

counsel appeari ng on behal f of t he r espondent tell us

as to exactly what was t he nmstake committed by hi s

f at her. However , after 1969 there appears to be no
exchange of correspondence. In t he year 1995, t he
r espondent went to Bangl adesh and only thereafter, a

duplicate mat ri cul ation certificate gi ving his changed

date of birth was issued



The appel | ant - Coal I ndi a Limted did not agr ee

to change t he date of birth, because accor di ng to t he

r el evant rul es of t he Conpany t he date of birth to be

recor ded is t he one decl ared at t he time of entering
into servi ce, and in t he i nst ant case it was based on
t he mat ri cul ation certificate furni shed by
r espondent hi nsel f. Mor eover, it is their case t hat if
correction of t he date of birth was to be made, t he

r espondent shoul d have appl i ed for such correction

within five years of his j oi ni ng servi ce, and not

thereafter.

Counsel for t he r espondent cont ended t hat t he

af oresai d Rul e prescri bi ng a tinme limt for changi ng

the date of birth came into force only in the year 1992

for the first tine and therefore, not applicable to the

respondent. Assuming it to be so, it cannot be disputed

t he

.4 -



that while entering service the respondent declared his

dat e of birth as 31.12.1938 based on t he matri cul ati on

certificate furnished by him

Thereafter, in t he year 1995 he appl i ed to t he

Conpany to change t he date of birth on t he basi s of

duplicate mat ri cul ation certificate obt ai ned by him It

is wel | settled t hat an enpl oyee will not be permtted

to appl y for change of date of birth at t he fag end of

hi s service car eer. In t he i nst ant case we do not know

on what basi s after 38 years t he Secondary Educati on

Boar d in Bangl adesh corrected t he matricul ation
certificate. Thi s is essentially a question of fact,

and in any case t he Hi gh Court ought not to have

exerci sed its Wit jurisdiction to det erm ne t he rea

date of birth. e are of t he view that t he Hi gh Court

was in error in alloning the wit petition filed by the



r espondent and directing t he Coal I ndi a Li m t ed, t he

appel | ant her ei n, to change t he date of birth of t he

r espondent from 31.12.1938 to 26. 1. 1943.

accordi ngly, set asi de t he i mpugned or der of t he Hi gh

Court of Calcutta.

It is, however, stated t hat during this peri od

t he r espondent has wor ked as an enpl oyee of t he

appel | ant

.5/ -

Conpany and has superannuated from service on attaining

t he requisite age on t he basi s of t he duplicate

matri cul ation certificate. He has been pai d hi s sal ary

and al | onances in accor dance wth Rul es. It woul d be

har sh to direct t he r espondent to refund t he pay and

al l omances paid to himduring this period, particularly

when he has actual |l y wor ked pur suant to orders of t he

Court. However, we direct t hat for service benefits



i ncl udi ng post retirenent benefits, t he service

r ender ed by t he r espondent shal | be reckoned on t he

basi s of the certificate originally subnitted by hi m

di sclosing his date of birth as 31.12.1938. His date of

retirement shal | be det er mi ned on t he basi s of t he
aforesaid date of birth. For t he addi ti onal service

r ender ed by t he r espondent, after such retirenent,

apart from pay and al | owances al r eady pai d to hi m no

ot her service benefit shall be given to him

This appeal is, accordingly, allowed.

(B. P. SI NGH)

(ARUN KUVAR)

NEW DELHI ;

APRIL 4, 2005



