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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

CRIM NAL APPEAL NO(s). 1645 OF 2007
MD. ALI HAI DER & ORS. Appel lant (s)
VERSUS
STATE OF ASSAM Respondent ( s)
(Wth office report )

WTH SLP(Crl) NO 2182 of 2008
(Wth appln. for bail and with office report)

Dat e: 02/12/2009 Thi s Appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE HARJI T SI NGH BEDI
HON BLE MR JUSTI CE DEEPAK VERNA

For Appellant(s) M. Azim H. Laskar, Adv.
M. S. M Sarkar, Adv.
M . Sachin Das, Adv.
M. Abhijit Sengupta, Adv.

For Respondent (s) M. J. R Luwang, Adv. f or
M S Corporate Law G oup.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

Leave granted in SLP(Crl.)No. 2182/2008.

Vi de our separate brief order, while allow ng the
appeals with reasons to follow, we are informed that In
Crl. A No. 1645/ 2007 the appellants are on bail, their
bail bonds shall be discharged.

The appellant Anjad Ali in Cl.A No...... /2009 @
SLP(Crl.)No. 2182/2008, who is in custody, shall be
released forthwith if not required in any other case.

The reasoned order to follow

[ SUMAN WADHWA] [ VI NOD KULVI ]
COURT MASTER COURT MASTER
(Signed order is placed on the file)
I N THE SUPREME COURT OF | NDI A
CRI' M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 1645 CF 2007

MD. ALl HAIDER & ORS. .. APPELLANT( S)

VS.

STATE OF ASSAM .. RESPONDENT(S)
W TH

CRI' M NAL APPEAL NO..2288 OF 2009
(Arising out of SLP(Crl.No. 2182/2008)

MD. AMIAD ALl .. APPELLANT( S)

VS.



STATE OF ASSAM .. RESPONDENT( S)

ORDER
Leave granted.
We all ow t he appeal s. Detail ed reasons to follow
| ater.
In the meantinme, we direct that the appellant Anjad

Ali who is in custody, shall be released forthwith if not

required in connection with any other case.

................. J.
(HARJI T SI NGH BEDI)

................. J.
( DEEPAK VERMA)
New Del hi ,
Decenber 2, 2009.
| TEM NO. 101 COURT NO. 9 SECTI ON 11
(Part-11)
SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
CRI M NAL APPEAL NQ(s). 1645 OF 2007
MD. ALI HAI DER & ORS. Appel I ant (s)
VERSUS

STATE OF ASSAM Respondent ( s)
(Wth office report )
WTH SLP(Crl) NO 2182 of 2008
(Wth appln. for bail and with office report)
Date: 02/12/2009 This Appeal was called on for hearing today.
CORAM :

HON BLE MR. JUSTI CE HARJI T SI NGH BEDI

HON BLE MR. JUSTI CE DEEPAK VERVA
For Appell ant(s) M. Azim H. Laskar, Adv.

M. S. M Sarkar, Adv.
M. Sachin Das, Adv.
M. Abhijit Sengupta, Adv.

For Respondent (s) M. J. R Luwang, Adv. f or

M S Cor porate Law G oup.

UPON hearing counsel the Court nade the foll ow ng
ORDER
Leave granted in SLP(Crl.)No. 2182/2008.
Vide our separate brief order, while allow ng the
appeals with reasons to follow, we are informed that in



Crl. A No. 1645/ 2007 the appellants are on bail, their
bail bonds shall be discharged.
The appellant Anjad Ali in Cl.A No...... /2009 @
SLP(Crl.)No. 2182/2008, who is in custody, shall be
rel eased forthwith if not required in any other case.
The reasons thereof are in terns of the detail ed

or der.
[ SUMAN WADHWA] [ VI NOD KULVI ]
COURT MASTER COURT MASTER
(Si gned Reportabl e Reasoned order is placed on the file)
REPORTABLE
IN THE SUPREME COURT COF | NDI A
CRI' M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO. 1645 OF 2007
MD. ALl HAIDER & ORS. .. APPELLANT( S)
VS.
STATE OF ASSAM .. RESPONDENT( S)

W TH

CRI' M NAL APPEAL NO. 2288 OF 2009
(Arising out of SLP(Crl.No. 2182/2008)

MD. AMIAD ALl .. APPELLANT( S)

VS.

STATE OF ASSAM .. RESPONDENT( S)
ORDER

Leave granted.

This appeal is directed against the judgnent of the
Assam Hi gh Court dated 14/12/2006 whereby the conviction of
the appellants recorded by the Sessions Judge under Section
302/ 34 of the I PC has been confirmed by the H gh Court.

As per the prosecution story at about 11.30 p.m on
the night of 11th Cctober, 1999 four persons, the appellants
herein, entered the house of Khalilur Rehman and committed
hi s murder. The motive for the offence apparently was a
| and di spute between the deceased and the appellants. The
i nci dent was wi t nessed by At abj an Nessa PW 1 and Sai da
Khat un PW 3, t he wife and daught er of t he deceased
respectively. The alarmraised by themattracted severa

ot her persons including MiI. Minul Haque (PWG6) a relative
and nei ghbour of the deceased and his father Dilowar (PW 2)

and several other persons as well. On t he i nformation



recei ved by M. Moi nul Haque (PW6) he rushed to the

police station and | odged the report a short tine later

Sadananda Hazarika (PW8) the Investigating Oficer and the

Station House Oficer of Police station Abhayapuri reached

t he pl ace of i nci dent early next nor ni ng and made
necessary inquiries. As he suspect ed t hat t he
appel I ants had been involved in the murder he nade a search

for them but w thout success. He al so seized various itens
relevant to the investigation fromthe place of incident

and sent the body for the post-nortem exam nati on whi ch was

carried out on the next day and it is found that the death

had been caused by t he severence of t he neck of
deceased. On t he conmpl eti on of t he i nvestigation
appel lants were charged for an of fence puni shabl e under

Sec. 302/ 34 of the IPC and as they pleaded not guilty they
were brought to trial
The trial Court relying on the evidence of PW. 1
and 3, t he wife and daught er of t he deceased,

corroborated by the evidence of PW.2,4,5 6,7 and 8 held

t hat t he case agai nst t he accused appel l ants had
proved. The plea of the defence that the FIR and the
i nquest pr oceedi ngs recor ded on t he next day did

contain the nanes of the assailants was expl ai ned away by
observing that PW1 had been rendered unconscious at the

time of the murder and had not been in a position to give
all details as to the incident. For arriving at this

conclusion the trial Court relied on the evidence of Minu
Haque (PW6) who had deposed that PW1 had been rendered

unconsci ous and had remained in that position till the next
nmor ni ng. The Court al so found that the four assail ants had
arrived in the residential house of the deceased at dead of
night to settle scores over the |land dispute and as such

the conmon intention to comit nurder had al so been proved.
An appeal was thereafter taken to the H gh Court which has

by its judgnment dated 14/12/ 2006 confirmed the decision of

t he

f our

t he

t he

as
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not



the trial Court. It isinthis situation that these two
matters are before us.

M. A. H. Laskar, t he | ear ned counsel for t he
appel l ants, has raised primarily one issue before us. He
has pointed out that the observation of the trial Court and
t he Hi gh Court that the statenents of PW. 1l and 3 had
precedence over any other evidence and could not be ignored
under any circunstance was erroneous as the parties were
wel |l known to each other being i nmedi ate nei ghbours but had
still not been naned in the FIR and i nquest proceedings.

The | earned counsel seeks to draw the inference that though
t he i nci dent did happen at t he time al | eged but t he
assailants had not been identified at that time and it was

thereafter on suspicion that they had been roped in.
M. JR Luwang, t he State counsel has, however,

urged that the statenments of PW. 1 and 3 could not be

di sbelieved for the sinple reason that the incident had
happened in the residential house and the presence of the
fam|ly at dead of night was natural and that there was no
occasion to involve the present appellants in a fal se case.

W have consi der ed t he argunent s of t he | ear ned
counsel . PW1 is the star witness in this case. As per
her statement in Court nmany people had gathered at night
soon after t he i nci dent on t he alarm rai sed by her
including PW2 Dilawar the scribe of the FIR Siddique A
(PW4) and Mi nul Haque (PW®6) the persons who had actually
| odged t he FI R PW 1-further stated t hat t he conpl ete

details of the incident had been conveyed by her to PW 2

and PW 6 before the FI R had been | odged. She further
stated t hat t he Pol i ce had al so r eached t he pl ace of
i nci dent during t he ni ght itself and recor ded t he

statements of several other w tnesses. She further went on
to say that soon after the police arrived in the village
they took Mksed, Sabed, Sattar, Gafur and others to the

police station but they were subsequently rel eased and the



pr esent accused appel I ant s wer e arrested thereafter. W
find t hat in t he face of this evi dence t hat t he
information with regard to the assailants had been conveyed

by PW1 to PW6 yet the FIR and the inquest report referred

to unknown assail ants, proves that the assail ants had not

been identified by PW. 1 and 3. We al so see fromthe
record that the inquest report had been signed by all the

persons who had arrived at the place of nurder soon after
the incident on the alarmraised by PW1. These persons
are PW4 PW6, PW7 PW2 and PW5.
It is therefore apparent that up to the stage of
recordi ng of the inquest proceedings on the 12th Cctober
1999, the nanes of the assailants were not known. The
statement of PW3 is also extrenmely relevant in so far as
the defence is concerned. She stated that PW 2 was the
first to arrive in the house and that she had told him
every thing and that he had then left the house for a short
whil e and returned to that place again. She further stated
that her statement had been recorded on the night of the
incident itself. PW3 (who was at the tine of the incident
about 15 years of age) also clained to have conveyed all

information to PW 2 but we find that though he was the

scri be of t he FI R, t he nanmes of t he killers wer e not
entered therein. We have al so gone through the evidence of

PW 6 t he first i nf or mant . He is t he only person who
deposed t hat t he nanes of t he assail ants had not been
di vul ged by PW1 for the reason that she was unconsci ous

as her husband had been brutally mur der ed. As al r eady
poi nted out above, PW1 has not for a nmonent stated that

she had been unconscious and on the contrary she testified
that she had inforned PW2 and PW6 about the nanmes of the
assailant and given other details of the incident to him

The defence has also relied on the evidence of PW7 M.
Sof i ul Haque, the neighbour of both the parties. As a

matt er of fact this Wi t ness, t hough cited by t he



prosecution, had virtually destroyed the prosecution story
but was not decl ared hostile. He categorically stated that

PW1 did not disclose the nanes of the assail ants either

before himor to the others. This glaring contradiction

further strengt hens M. Laskar’s submi ssi on t hat t he
prosecution was gropi ng around and on suspi ci on had
i nvol ved the appellants. In view of the above observations

we are of the opinion that the statements of PW. 1 and 3
cannot be relied upon.
The trial court as also the Hi gh Court have referred
to the fact that the accused had absconded. For this
observation reliance has been placed on the statenents of
PW 8 the Investigating officer. W find fromhis evidence
that PW 8 had nade a very casual search for the accused.
On the contrary it has cone in the evidence of MI. Sofiu
Haque (PW7) who testified in his cross-examn nation that
after he had arrived at the place of incident the four
appel lants too had arrived at that place. The prosecution
story that the accused had absconded is al so, therefore,
clearly in doubt. We, accordingly, allow these appeals, set
asi de t he j udgnent s of t he courts bel ow and order t he

acquittal of the appellants.

W are i nf or med t hat t he appel I ant s in
Crl. A No. 1645/ 2007 are on bail ; their bai | bonds shal
stand di schar ged. Appel lant Anjad Ali, who is in custody,

is directed to be released forthwith if not required in any

ot her case.

................. J.
(HARJI T SI NGH BEDI)

( DEEPAK VERMA)
New Del hi ,
Decenber 2, 2009.



