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CASE NO. :
Appeal (civil) 5297 of 2005

PETI TI ONER
Gour Hari Mty & Os

RESPONDENT:
Shew Shankar Shaw & Anr

DATE OF JUDGVENT: 18/ 10/ 2006

BENCH
A. K. MATHUR & LOKESHWAR SI NGH PANTA

JUDGVENT:
JUDGVENT
ORDER

Heard | earned counsel for the parties.
We have perused the order of the trial court as well as

the High Court.. A suit for partition was filed by Gour Hari Mty &
Os. with the follow ng prayers :

"a) for prelimnary decree as per share of
the plaintiffs mentioned above.

b) for appoi nt nent of survey
conmi ssi oner

c) for final decree after holding
conmm ssion as per prelimnary decree.

d) for costs of the suit.

e) for any other relief/reliefs which the

plaintiffs may be entitled under the I'aw and equity.
Your petitioner as in duty bound shall ever pray."

One Chhangur Shaw di'ed on 20.12.1962 | eavi ng behind
his wife Minga Debi and his daughter Sunmitra. Sumitra had two
sons; Gayadi n and Munnal al. Munga Debi who had a half share
transferred her half share =, = to Gayadin and Minnal al. The
property was being | ooked after by Shew Shankar Shaw at Cal cutta
whereas Minga Debi and Sumitra were residing at Benaras (U. P.)
Thereafter, it appears that a suit was filed by Minnal al- and ot hers for
i njunction and possessi on agai nst Shew Shankar Shaw whi ch was
contested by Shew Shankar Shaw but during the pendency of the
suit, Minnalal sold his share of the property to Shew Shankar Shaw
and rest of the property was sold to Gour Hari Mty and others. Gour
Hari Maity and others filed a suit for possession and partition
i mpl eadi ng Shew Shankar Shaw as a defendant. Shew Shankar Shaw
contested the suit and took the plea of adverse possession. Gour
Hari Maity and others did not prosecute their case and in that suit, an
application was filed by Shew Shankar Shaw cl ai m ng right of pre-
enption. In the application for pre-enption noved by Shew Shankar
Shaw, he submitted that Gour Hari Maity is not prosecuting the suit
properly and, therefore, he may be transposed as a plaintiff-and his
right for pre-enption may be decided in the natter. Unfortunately,
the trial court accepted the prayer of Shew Shankar Shaw and
transposed himas a plaintiff in the suit filed by Gour Hari Mity and
proceeded to decide the partition suit and application for pre-
enption. The trial court disposed of the suit declining the prayer of
the transposed plaintiff Shew Shankar Shaw for right of pre-enption.
In that suit it was held that plaintiffs (Gour Hari Maity and others )
were entitled to get partition by nets and bounds and a prelimnary
decree was passed. Shew Shankar Shaw was given 1/4th share in
respect of the suit property and separate possession by nmetes and
bounds and it was ordered that CGour Hari Miity & others were
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entitled to 3/4th share jointly and the parties were given two nonths’
time fromthe date of the order to effect partition by netes and

bounds ani cably, failing which any of the parties will be at liberty to
apply to court for partition by nmetes and bounds by way of

appoi nt nent of a pl eader Conm ssioner and the application for pre-
enption was di sm ssed on contest.

Aggri eved against this order, Shew Shankar Shaw ( the
transposed plaintiff) approached the H gh Court challenging the order
and decree passed by the trial court. The H gh Court confirned the
3/4th share of Gour Hari Maity and others and granted right of pre-
enption in favour of Shew Shankar Shaw and directed the matter be
remanded back to the court bel ow for the purpose of valuation of
3/ 4th share held by the respondents ( the appellants before us) and
to direct and effect sale thereof to the appellant ( the respondent
bef ore us) provided he pays the value as fixed by the court and in
the manner to be directed by the court. Aggrieved against his order
of the Hgh Court the present appeal has been preferred by the
appel | ant s.

Though we do not appreciate the approach of the tria
court in transposing the defendant as plaintiff 1in a suit for partition
filed by Gour Hari Mty & others ( the appellants herein) and
deciding the rights of the parties but the trial court did it for the
benefit of the plaintiff and others and as the suit has already been
decreed in favour of Gour Hari Maity & others ( the appellants before
us) and their 3/4th share has al ready been deternined and direction
was given to settle amcably and if not to apply before court for
appoi nt nent of pl eader Conmi ssioner who will mnake proper division
by metes and bounds. The Hi gh Court has, of course, reversed the
finding of the trial court tothe extent of pre-enption and directed
that the respondents herein have a right of pre-enption and directed
the trial court to determine the valuationin case the respondents
herein are interested in buying onthe amunt determ ned by the
court and in the manner to be directed by the court. So far as this
part of the inpugned order is concerned, we need not interfere
because it will be open for the court to determne /the valuation of
3/4th share of the property in question i.e. 14/ 1A and in case the
respondents are willing to pay that amount deternined by the court
then the decree nay be passed in favour of the respondents. It wll
be open for the court to determine the fair nmarket val ue of the
property in question. Wth these observations, the appeal is disposed
of. There will be no order as to costs.




