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I'N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON
CIVIL APPEAL NO. 2550 OF 2004
K.M Sugar MIls Linted ... Appel | ant
ver sus
Conmi ssi oner of | ncone Tax ... Respondent
ORDER
This appeal relates to the assessnment year 1986-87
The issue pertains to depreciation on the 1250 gas
cylinders which the assessee had clained in that year, and which
has been disallowed by the authorities bel ow
The brief facts which require nmention for the purpose
of the present appeal are as under
The appel | ant - assessee had set up its unit some time
Sept enber, 1985 to carry on the business of manufacturing and
Conpressi ng Oxygen, Hydrogen, Nitrogen Amonis, Carbonic Acid,
Action (including dissolved) Argon, cooking gas and ot her types
of industrial gases or kind substances etc. For running the
af oresai d pl ant, t he assessee had al so bought 1250
s
cylinders. However, since the unit had not started functioning
these gas cylinders were | eased out to Ms Sar aveshwari Gases

(P) Linmited, Ghaziabad and Ms Malik |Industries.
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cylinders at the rate of 100 per cent, as provided under the

rules on the aforesaid item

The Assessing Oficer, however, rejected the claimof

depreciation on the ground that hiring business was not proved.

In the return

ga



It would be significant to state that the appeal filed by the
assessee before the Conmi ssioner of |ncone Tax (Appeal s) was
accepted on the ground that the inconme received fromleasing the
af oresai d equi prents woul d be treated as busi ness inconme and on
that basis he allowed the depreciation. Relevant portion of the
order of the CIT(Appeal s) reads as under

"22. As per the facts, there is no doubt that the
assessee purchased the cylinders during the year
under consideration and thus he becane the owner of
these cylinders. Since the Oxygen plant coul d not
be put up during the year under consideration, the
assessee was free to use the cylinders for any

ot her purpose to his benefits. He did so by
| easing out the cylinders to the two parties.

There is no doubt that the cylinders was despatched
to the two parties on 20.9.1985. Leasi ng out of
cylinders, in this case amounted to the business of
the assessee and once the cylinders had been
despatched to the lessee, it can be said that they
have been put to use by the lessor for the business
of hiring/leasing the cylinders. Whet her the
| essee uses the cylinders or keep themunused with
himis his outlook. Once the cylinders have been
given to the | essee, the | essor | ooses control over
them and he has no right to direct the lessee to
put themto use in a particular manner or fashion
If according to the | ease agreenents the | essee
pays the | ease anount to the | essor, whether he
actually uses the cylinders or not it is his

outl ook and not the botheration of the |essor

Thus, since, the cylinders were despatched to the

| essee by the appellant, in this accounting year
and he had received sone | ease anount also, it can
be said that the cylinders were put to use by the

appel lant in the business of |easing. Both the
condi tions for al | owi ng depreci ation are,
therefore, fulfilled in this case. The I TO was not

justified in rejecting assessee’ s claim for

al | onance of depreciation. He is directed to all ow
the depreciation on cylinders as per rules."

The aforesaid order of the Cl T(Appeals) was set aside
by t he I ncone Tax Appel | ate Tri bunal , and t he order of
I ncome Tax Appellate Tribunal was upheld by the Hi gh Court.
The Hi gh Court has concurred with the opinion of the
Tribunal on the ground that the cylinders were not purchased for
| easi ng busi ness and one of the parties to whomthe cylinders
were | eased out is the manufacture and seller of the cylinders.
It is further stated that the cylinders were dispatched to the
other party only a day before the closing of the accounting

peri od.
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The aforesaid reasons given by the Income Tax Appellate

Tribunal and the H gh Court in denying the depreciation do not

appear to be valid reasons in | aw. I nsof ar as the purchase of

gas cylinders by the assessee is concerned, this fact is not

di sput ed. It is also not disputed that these gas cylinders were
pur chased for busi ness pur pose. In fact, t he pl ea of t he
assessee t hat si nce manuf act uri ng unit had not started
functioni ng and this necessitat ed t he assessee to | ease out
these gas cylinders to the aforesaid two parties to enable it
to earn sone income, rather than keeping those cylinders idle,
is also not in dispute. On the contrary, as nmentioned above
t he i nconme whi ch is gener at ed from | easi ng out t hose gas
cylinders is treated as "business incone". Once the income from
| easi ng t hose gas cylinders is accepted as t he "busi ness
i nconme", which is taxed at the hands of the assessee as such, we A
see no reason how the depreciation on these gas cylinders could
be di sal | owed on t he ground t hat t he cylinders wer e not
purchased for "l easing business".

The aforesaid facts would clearly denonstrate that the
assessee has proved ownership of these gas cylinders and use of
these gas cylinders for busi ness pur pose. Once t hese
i ngredients are proved, t he assessee was entitled to
depreci ati on under Section 32 of t he I ncone Tax Act . e,

therefore, set aside the judgnent of the Hi gh Court, and hold
that the assessee would be entitled to depreciation as clained
for the assessnent year in question

The appeal is accordingly allowed. No costs.

......................... J.
[A K. SIKR]
NEWDELH ; J.
MARCH 25, 2015. [ ROHI NTON FALI NARI MAN]
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RECORD OF PROCEEDI NGS
G vil Appeal No(s) . 2550/ 2004
K. M SUGAR M LLS LTD. Appel | ant ('s)
VERSUS

COVMNR. OF | NCOVE TAX Respondent ( s)
(with office report)

Date : 25/03/2015 This appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE A K. SIKRI
HON BLE MR, JUSTI CE ROH NTON FALI NARI VAN

For Appellant(s) M. Rohit Sthal ekar, Adv.
M. Avi Tandon, Adv.
for M. Jatin Zaveri, AOR

For Respondent (s) M. Arijit Prasad, Adv.
M. D. L. Chi dananda, Adv.
Ms. Ani | Katiyar, Adv.
for M. B. V. Bal aram Das, AOCR

UPON hearing the counsel the Court namde the follow ng
ORDER

The appeal is allowed in terns of the signed order.
(Parveen Kr. Chaw a) (Suman Jai n)

Court Master Court Master
[signed order is placed on the file]



