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Wet her educati onal qualification can be considered to be a rel evant
criteria for the purpose of paynent of wagesis the question involved in these
appeal s which arise out of a judgnent and order dated 11.12.2002 passed by
a Division Bench of the High Court of Uttaranchal at Nainital in CMWP.

No. 235(M S) of 200l1allowing the wit petition filed by the Respondent
herein and an order dated 13.5.2003 refusing to review the said order

Doi wal a Sugar Conpany Limted (Conpany) was having a sugar mll
at Maholi. There exists a post of Assistant Laboratory Incharge in all the
sugar mlls. The post carried certain grades. The wages of the enpl oyees in
the sugar factory in the State of Uttar Pradesh used to be governed by the
terns of awards of the WAge Board appointed by the Government of India
fromtime to time. An award was made by U. P. Sugar \WAge Board in the
year 1970 prescribing different scales of pay for different categories of
enpl oyees working in all the Vaccum Pan Sugar Factories in the State of
Uttar Pradesh. Educational qualifications were laid down as criteria for
classifying the enployees in different grades, which are as under

(a) for the post of Laboratory Incharge Supervisory Al, - Degree in
Science with Physics and Chem stry and Mat hematics as subjects

and Associ ate Menbership of National Sugar Institute, Kanpur or

any other equivalent qualification

(b) for the post of Laboratory Incharge, Supervisory A-11, \026 Degree in
Sci ence with Physics and Chenistry as subjects and at |east two

years practical experience in the sugar industry.

However, it was prescribed that in the event the |l aboratory Incharge,
i.e., Supervisory Grade A-1l1 were having the educational qualification of
| ess than a Degree, he would be placed in Supervisory B G ade.

The Legislature of the State of U P. enacted the Utar Pradesh Sugar
Undert aki ngs (Acquisition) Act, 1971 to provide, in the interest of the
general public, for the acquisition and transfer of certain sugar undertaki ngs
and for matters connected therewith or incidental thereto.

"Appoi nted Day" in the said Act was defined to be 3rd July, 1971. In
terns of Section 3 of the said Act, on the appointed day, every schedul ed
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undert aki ng shall, by reason thereof, stand and be deened to have stood
transferred to and vest and be deened to have vested absolutely in the UP
State Sugar Corporation Limted (for short "the Corporation"). Section 16 of
the said Act provided that every person working in any of such sugar mlls
whi ch stood vested under the said Act shall on and fromthe date of such
acqui sition beconme an enpl oyee of the Corporation and shall hold his office
or service therein by the sane tenure, at the sane renunerati on and upon the
sanme terms and conditions and with sane rights and privileges as to pension
gratuity and other matters as he woul d have held the sane on the appointed
day if the undertaki ng had not been transferred to and vested in the
Corporation and shall continue to do so until his enploynent in the
Corporation is termnated or until his renuneration or other terns and
conditions of services or revised or altered by the Corporation under or in
pursuance of any law or in accordance with any provision which for the tine
bei ng governs his service.

The provisions of the said Act, however, were inplenmented in phases

On or about 3.2.1984, an order was issued by the Corporation in terns
wher eof  certain categories of enployees |ike Assistant Engineers,
Manuf act uring Chem sts and Laboratory | ncharges posted in various units of
the Corporation who had been drawi ng salary in Supervisory Grade A-1 and
A-11 G ade of the Wage Board of the Sugar Industry were placed in the
Corporation scale of pay with effect from1.2.1984. The scale of pay for
such Laboratory Incharge was fixed at Rs. 550-1200 for those who had
earlier been working on the initial pay scale of Rs. 375-1000 in terns of the
recomendati ons of the Wage Board. However, those who have been
working in the pay scale of Rs. 355-755 were put in the scale of Rs. 500-
1000. A revision of pay was effected by the Corporation by a notification
dated 23.10.1984 in terns whereof those |aboratory incharges who had
earlier been put in the pay scale of Rs. 550-1200 were put in the pay scal e of
Rs. 900-1770 and those who had been placed inthe pay scale of Rs. 500-

1000 were placed in the pay scale of Rs. 770-1600. It had, however, been
clarified that pay scale of Rs. 900-1770 woul d be admissible only to those

| aboratory incharges who possessed B. Sc. Degree with Post G aduate

D pl oma of Sugar Technol ogy from National Sugar Institute and all other

| aboratory incharges under Supervisory A-l or A1l would be entitled for the
Cor poration revised pay scale of Rs. 770-1600.

Mahol i Sugar M| bel onging to the Conpany vested in‘the
Corporation with effect from 28.10.1984. The First Respondent herein was
appointed in the Sugar MII on 1.3.1981. He was not possessed of the
qualification of Degree in Science. H s services were taken over in terns of
the provisions of the Act with effect fromthe date of nationalisation of the
sugar mll. It is not in dispute that his scal e of pay stood protected in terns
of Section 16 of the Act.

The First Respondent being in Supervisory Grade-B at the tine of
acquisition of the factory was, thus, not entitled to be placed in the
Corporation pay scale. He was, therefore, continued to be paid in the pay
scal e prescribed by the Sugar Wage Board even after 28.10.1984.

One B.P. Srivastava, working in another mill which also vested in the
Corporation, had been getting A-Il Grade before nationalisation thereof. H's
pay was protected.

Wth a viewto renove certain anonalies allegedly a Selection

Conmittee was constituted by the Corporation on or about 28.3.1985. The
Conmittee for the said purpose called seven candidates for interview It is
stated that the basis for calling the said candidates for interviewis not
known. Shri Shyam Sunder Shukla was al so one of the candidates called for
interview. By reason of recomendations nade by the said Committee,

four enpl oyees out of the seven called for interviewincluding Shri Shukla
were placed in the revised pay scale of Rs. 770-1600 neant for |aboratory
incharge in the Corporation. Shri Shukla was placed in the Corporation
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scale in Bijnore unit of the Corporation. The First Respondent herein
thereafter was transferred to a unit of the Corporation at Rohana Kal an. He
continued to be placed in the Supervisory B-G ade and had been draw ng
salary in the prescribed scale of pay therefor. The Third Sugar WAage Board

was constituted. It nade its reconrendations on 31.1.1991. The said
recommendati ons were given retrospective effect and retroactive operation
from29.12.1989. |In terns of the said recommendati ons, category B-G ade

was not prescribed. The First Respondent was al so placed in Supervisory A
Grade. He was, however, not placed in the Corporation Scale of Pay. He
was transferred fromthe said Rohana Kalan Unit to Maholi Unit again

In the year 1996, he filed a wit petition before the H gh Court of

Al |l ahabad inter alia praying therein for grant of scale of pay which was
being paid to Shri B.P. Srivastava and Shri Shukla. The State of
Uttaranchal having been created, the said wit petition was transferred to the
Hi gh Court of Uttaranchal. By reason of the inmpugned order, the Hi gh

Court directed the Appellants to pay simlar pay scale of Rs. 2000-3500 from
the date fromwhich Shri B.P. Srivastava and Shri Shyam Sunder Shukl a

were being paid. Civil Appeal Nos. 6588 and 8237 of 2003 have been filed
agai nst the said order. An application for review was filed which was
rejected by an order dated 13.5.2003. Civil Appeal No. 8238 and Ci vi

Appeal arising out of SLP (C) No. 18327 of 2004 have been fil ed agai nst the
sai d order.

The | earned counsel appearing on behalf of the Appellant submitted
that the H gh Court committed a nanifest error insofar as it failed to take
into consideration that the cases of both Shri B.P. Srivastava and Shri Shyam
Sunder Shukl a stood absolutely on different footings. It was contended so
far as the case of Shri B.P. Srivastava is concerned, he having already been
drawi ng a hi gher scale of pay, the same was required to be protected in terns
of Section 16 of the Act and insofar as the case of the said Shri Shyam
Sunder Shukla is concerned, he was placed on a higher scale of pay by a
Conmittee. It was subnmitted that as the First Respondent was not
possessing the requisite qualification, he could not have been placed on a
hi gher scal e of pay.

M. Dinesh Dwivedi, |earned senior counsel appearing on behalf of
the First Respondent, urged that when the First Respondent entered into
service, no such qualification was prescribed. The |aboratory incharges
performed the same nature of duty and in that view of the matter the
educational qualification prescribed for the said post was wholly inmateri al
The | earned counsel urged that the Wage Board having nade a distinction in
the scal es of pay based on educational qualification and the sane having
been wi thdrawn by the sanme authority which cane into force with effect
from?29.12.1989, at least fromthe said date the First Respondent should
have been placed in the Corporation Scal e of Pay.

Qur attention was also drawn to the fact that the Committee purported
to have been appointed by the Corporation for reasons best known to it
call ed only seven candi dates for interview. The Corporation has not
di scl osed as to why the case of the First Respondent had not been considered
by the said Cormittee. The case of Shri Shyam Sunder Shukla, thus, could
not have been considered by the said Coomittee and in that view of the
matter as he although is not possessed of a Degree, he having been placed in
the Corporation Scale of Pay, there was absolutely no reason as'to why he
shoul d be di scrim nat ed.

The doctrine of equal pay for equal work, as adunbrated under Article
39(d) of the Constitution of India read with Article 14 thereof, cannot be
applied in a vacuum The constitutional scheme postul ates equal pay for
equal work for those who are equally placed in all respects. Possession of a
hi gher qualification has all along been treated by this Court to be a valid
basis for classification of two categories of enployees.

In The State of Jammu and Kashmr v. Shri Tril oki Nath Khosa and
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QO hers [(1974) 1 SCC 19], the validity of such a classification cane to be
consi dered before this Court. Chandrachud, J., (as the |earned Chief Justice
t hen was), opined:

"\ 005For mal educati on may not al ways produce

excel l ence but a classification founded on vari ant
educational qualifications is, for purposes of pronotion
to the post of an Executive Engineer, to say the |east,
not unjust on the face of it and the onus therefore cannot
shift fromwhere it originally lay."

Krishna lyer, J. supplenented stating

"\ 005The social neaning of Articles 14 to 16 is neither
dull uniformity nor specious "talentisni. It is a process
of producing quality out of |arger areas of equality
extending better facilities to the latent capabilities of the
lowy. It is not a methodol ogy of substitution of
pervasi ve and slovenly nedicority for activist and
intelligent \027 but not snobbi sh and unconmitted \ 027
cadres. However, if the State uses classification
casuistically for salvaging status and elitism the point
of no return is reached for Articles 14 to 16 and the
Court’s jurisdiction awakens to deaden such

manoeuvres. The soul of Article 16 is the pronotion of
the common nman’' s capabilities, over-powering

envi ronnental adversities and opening up ful
opportunities to develop in official life w thout
succunbi ng to the sophistic argument of the elite that
talent is the privilege of the few and they must rul e,
wriggling out of the denocratic inperative of Articles

14 and 16 by the theory of classified equality which at
its worst degenerates into class dom nation."

In State of Madhya Pradesh and Another v. Pranbd Bhartiya and
QO hers [(1993) 1 SCC 539] referring to the provisions of Section 2(h) of the
Equal Renuneration Act, 1976, this Court stated:

"13. It would be evident fromthis definition that the

stress is upon the simlarity of skill, effort and
responsi bility when perforned under simlar conditions.
Further, as pointed out by Mikharji, J. (as he then was)
in Federation of Al India Custons and Excise

St enographers the quality of work may vary from post

to post. It may vary frominstitution to institution. W
cannot ignore or overlook this reality. It is not a matter
of assunption but one of proof. The respondents

(original petitioners) have failed to establish that their
duties, responsibilities and functions are similar to those
of the non-technical |ecturers in Technical Colleges.

They have also failed to establish that the distinction
between their scale of pay and that of non-technica

| ecturers working in Technical Schools is either

irrational and that it has no basis, or that it is vitiated by
mala fides, either in law or in fact (see the approach
adopted in Federation case)\ 005"

Yet again in Shyam Babu Verna and thers v. Union of India and
QO hers [(1994) 2 SCC 521] a 3-Judge Bench of this Court opined:

"\ 005The nature of work may be nore or |ess the same
but scal e of pay may vary based on academc
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qualification or experience which justifies classification
The principle of 'equal pay for equal work’ shoul d not

be applied in a mechanical or casual manner

Classification nade by a body of experts after full study
and anal ysis of the work should not be disturbed except
for strong reasons which indicate the classification

nade to be unreasonable. Inequality of the nen in

di fferent groups excludes applicability of the principle
of 'equal pay for equal work’ to them 005."

In Government of WB. v. Tarun K. Roy [(2004) 1 SCC 347], it was
clearly laid down that the holders of a higher qualification can be treated to
be a separate class, holding

"20. Question of violationof Article 14 of the
Constitution of India on'the part of the State would arise
only if-the persons are simlarly placed. Equality clause
contained in Article 14, in other words, wll have no
applicati'onwhere the persons are not simlarly situated
or when there is a valid classification based on a
reasonabl e di fferentia\ 005."

The sai d decision has been noticed by another Bench of this Court in
M P. Rural Agriculture Extension Oficers Association v. State of MP. and
Anot her [(2004) 4 SCC 646] stating:

"22. Furthernore, as noticed hereinbefore, a valid
classification based on educational qualification for the
pur pose of grant of pay has been upheld by the
Constitution Bench of this Court in P. Narasinga Rao.

The First Respondent admittedly did not possess the requisite
qualification. He merely clained a higher scale of pay only because Shri
B. P. Srivastava and Shri Shyam Sunder Shukla had been paid. It has not
been di sputed before us that the case of Shri Srivastava stood on different
footing and his scale of pay had to be protected in terns of Section 16 of the
Act. So far as Shri Shyam Sunder Shukla is concerned, we nay proceed on
the basis that the Corporation took a wong decision. The said decision
however, was not questioned by the First Respondent before the H gh Court.
No foundational facts had been placed before the H gh Court in relation
thereto. W would not like to enter into the controversy as to whether his
case coul d have been considered by the Conmittee or on what basis the
Conmi ttee considered the cases of seven candi dates and granted higher
scal es of pay to four candidates as the validity thereof is not in -question
Assum ng that the Corporation was wong, the sane by itself woul d not
clothe the First Respondent even |legal right to claima higher scale of pay.
On what basis the Selection Commttee sel ected four enpl oyees out of the
seven is not known. Three persons admittedly were not selected. If the plea
put forward by the Respondent is accepted, these enpl oyees al so woul d be
entitled to the same scale of pay as given to the said Shri Shukla, although
they have been found to be not fit therefor. Educational qualification was
made the basis for a valid classification in the matter of paynent of salary in
a particular scale of pay by the Wage Board itself. Only in the year 1989,
such a classification was obliterated. The First Respondent had been granted
the benefit of the recomendati ons of the Third Wage Board also. It was a
matter of policy decision for the Corporation to consider as to whether a
particul ar category of enpl oyees shoul d be taken outside the purview of the
pay scal es recomrended by the Wage Board and place themin a higher
scal e of pay. W, therefore, cannot accept the contention of Shri Dw ved
that only because no such qualification was prescribed at the tine of
recruitment, the classification nade on that basis would be bad in |law. Even
otherwi se the said contention is not correct as scal e of pay was deterni ned
by the award of the \WAge Board.
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Yet again the validity or otherwise of the said policy decision is not in
guestion. The said policy decision has been taken as far back in 1984. It
cannot be assunmed that the First Respondent was not aware of the sane.

Despite know edge, he did not question the validity of such a policy
decision. The natter relating to grant of scale of pay may be based upon a
policy decision of the State.

In State of Orissa and Others v. Bal aram Sahu and Ot hers [(2003) 1
SCC 250], this Court opined:

"\ 005Though "equal pay for equal work" is considered to
be a concomtant of Article 14 as nmuch as "equal pay

for unequal work" will also be a negation of that right,
equal pay woul d depend upon not only the nature or the
vol ume of work, but alsoon the qualitative difference as
regards reliability and responsibility as well and though
the functions may be the same, but the responsibilities
do nake a real and substantial difference."

Yet again in Union of India and Another v. International Trading Co.
and Anot her[(2003) 5 SCC437], this Court opined:

"\ 005A party cannot claimthat since sonething wong

has been done in another case direction should be given
for doing another wong. It would not be setting a
wong right, but woul d be perpetuating another w ong.

In such matters there is no discrimnation involved. The
concept of equal treatnment on-the logic of Article 14 of
the Constitution of India (in short "the Constitution")
cannot be pressed into service in such cases. \Wat the
concept of equal treatnent presupposes i s existence of
simlar legal foothold. It does not countenance
repetition of a wong action to bring both wongs on a
par. Even if hypothetically it is accepted that a wong
has been committed in sonme other cases by introducing

a concept of negative equality the respondents cannot
strengt hen their case\ 005"

Moreover, Article 14 has a positive concept. ~Nobody can claim
equality inillegality.

For the foregoing reasons, we are of the opinion that the inpugned
judgnent cannot be sustained which is set aside accordingly. [f any anmount
has been paid to the First Respondent, pursuant to or in furtherance of the
j udgrment of the Hi gh Court, the same may be recovered fromhis salary in
twel ve equal nonthly instal nents.

These appeal s are all owed accordingly. The parties shall pay and bear
their own costs of the appeals.




