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                        RECORD OF PROCEEDINGS

                    Civil Appeal No. 6582 of 2000@@
                    CCCCCCCCCCCCCCCCCCCCCCCCCCCCC

  Karnataka Power Corpn. Ltd.                             Appellant

                                VERSUS

  Commnr. of Customs (Appeals), Chennai & Anr.           Respondents

  (With office report)

  With Civil Appeal No. 6583 of 2000
  (With office report)

  Civil Appeal No. 6586 of 2000
  (With office report)

  Date : 03/04/2002  These appeals were called on for hearing today.

  CORAM :
           HON’BLE THE CHIEF JUSTICE
           HON’BLE MR. JUSTICE N. SANTOSH HEGDE
           HON’BLE MR. JUSTICE D.M. DHARMADHIKARI

  For Appellant (s)     Mr. Raju Ramachandran,Sr.Adv.
                        Mr. K.G. Raghavan,Adv.
                        Ms. Priyanjali Yadav,Adv.
                        Ms. Shiraz Contractor Patodia,Adv.
                        Mr. Anirudh Sethi,Adv.

  For Respondent(s)     Mr. R.P. Bhatt,Sr.Adv.
                        Ms. Nisha Bagchi,Adv.
                        Ms. Rekha Pandey,Adv.
                        Mr. B. Krishna Prasad,Adv.

          UPON hearing counsel the Court made the following
                              O R D E R

......L......I..T.......T.......T.......T.......T............T....J
             Heard  Mr.   Raju Ramachandran and Mr.   R.P.   Bhatt,
      learned counsel, from 2.50 p.m. to 3.05 p.m.

             The  civil appeals are ordered in terms of the  signed
      order.

             No order as to costs.

        (T.I. Rajput)                         (Shelly Sengupta)
        Court Master                             Court Master



                 (Signed order is placed on the file)
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                      IN THE SUPREME COURT OF INDIA

                       CIVIL APPELLATE JURISDICTION

                       Civil Appeal No.6582 of 2000@@
                       CCCCCCCCCCCCCCCCCCCCCCCCCCCC

      Karnataka Power Corporation Limited        ...Appellant(s)

                        Versus˜

      Commissioner of Customs (Appeals),
      Chennai & Anr.                            ....Respondent(s)

             With Civil Appeal Nos.6583/2000 and 6586/2000@@
             CCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCC

                            O  R  D  E  R@@
                            CCCCCCCCCCCCC

...L......I.....T.......T.......T.......T.......T.......T.......J

.SP2
          The  order  under challenge was passed by the  Customs,
   Excise  and Gold (Control) Appellate Tribunal in the following
   circumstances:
   The  appellants imported epoxy coils to use in two  generators
   of  a  hydro-electric  power station belonging to  them.   The
   respondents  classified  the  epoxy coils under  Tariff  Entry
   8544.11.    The   customs  duty  so   determined   was   paid.
   Thereafter,  the  appellants  made a  formal  application  for
   re-assessment of the duty and for refund of a part of the duty
   paid on the ground that the epoxy coils ought properly to have
   been  classified  and  assessed  under  Entry  8501.64.   This
   application  remained pending until, on 27th August, 1994/25th
   August,   1994,  the  appellants   addressed  letters  to  the
   Assistant  Collector of Customs in regard to that application.
   In the letter dated 27th August, 1994, They stated:
..........L.....T.......T.......T.......T.......T.......J
.SP1

          "Vide  our  claim  letter dt.  17.9.90  we  had
          requested  to  re-classify the apoxy coils  and
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          accessories  under  hearing 8501.64/9801.   The
          case  has  not come for hearing till  to  date.
          Further,  we wish to state that after  detailed
          review of the custom tariff and classification,
          it  is  found  that the apoxy coils  are  parts
          which  are  used  solely/principally  with  the
          generator/machine.  Therefore we request you to
          classify  apoxy  coils  and  accessories  under
          heading  8503 of customs tariff for the payment
          of  custom duty at the rate of 35% (basic duty)
          +  45%  (aux.  duty) + 20% CVD & 5% SED on  CVD
          instead   of  classification    under   heading



          8501.64/9801 as already claimed."

...L......T.....T.......T.......T.......T.......T.......T.......J
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   There  was no reply to that letter but, on 3rd January,  1995,
   the Assistant Collector of Customs declined their application.
   The appellants filed an appeal before the Collector (Appeals).
   He dismissed the appeal;  he found that at the appellate stage
   the   appellants  had  changed   their  stand  regarding   the
   classification of the epoxy coils.  The order of the Collector
   (Appeals)   was  challenged  by   the  appellants  before  the
   Tribunal.   In  their  memo  of   appeal,  they  impugned  the
   aforesaid finding of the Collector (Appeals) and added that he
   had  failed  to notice that the appellants had  amended  their
   stand  on classification as early as on 27th August, 1994/25th
   August,  1994 and copies of those letters were annexed to  the
   memos  of appeal.  Even so, the Tribunal stated:  "This raises
   a  question of law as to whether, when a new classification is
   suggested  before  an appellate authority,  the  consequential
   relief  flowing  out  of  it can become  time-barred,  if  the
   original  issue pertained to a refund claim on other grounds?"
   The  Tribunal  considered this question and concluded  against
                                                          ...3/-
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   the appellants.
          It  is  plain from what has been stated above that  the
   Tribunal  has  misdirected itself.  There is no  question  but
   that  the appellants had sought amendment before the Assistant
   Collector of Customs himself and it was in that light that the
   issue  had to be decided.  We are of the view, therefore, that
   the  orders  of  the  Assistant   Collector  of  Customs,  the
   Collector (Appeals) and the Tribunal must be set aside and the
   matter  restored  to  the file of the Assistant  Collector  of
   Customs  to be decided afresh on the basis of the claim of the
   appellants  contained  in  the   letters  dated  27th  August,
   1994/25th August, 1994.
          Order on the appeals accordingly.
          No order as to costs.
.SP1

                                        .....................CJI.@@
                                        AAAAAAAAAAAAAAAAAAAAAAAAA

                                        .......................J.@@
                                        AAAAAAAAAAAAAAAAAAAAAAAAA
                                        (N. Santosh Hegde)@@
                                        AAAAAAAAAAAAAAAAAA

                                        .......................J.@@
                                        AAAAAAAAAAAAAAAAAAAAAAAAA
                                        (D.M. Dharmadhikari)@@
                                        AAAAAAAAAAAAAAAAAAAA
   New Delhi,
   April 03, 2002.


