el TEM NO 109 COURT NO. 4 SECTI ON |

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

ClVIL APPEAL NO. 2251 OF 2001

Chhotalal S. Aajnera (HUF) Karta & Anr. Appel | ant ('s)

Ver sus

Conmi ssi oner of |ncone Tax, Minbai & Anr. Respondent ( s)

(Wth appl (s) for permssion to file further affidavit and with office report)
Wth

Cvil Appeal Nos. 2272-2291/2001(Wth appl(s) for permission to file further

affidavit and rejoinder with office report),

2292 of 2001 (Wth appl(s) for permission to file further affidavit and with

of fice report)

2252-2271 of 2001(Wth appl(s) for permission to file further affidavit and

with office report)

Date: 11/07/2006 This matter was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE ASHCOK BHAN
HON BLE MR JUSTI CE MARKANDEY KATJU

For Appellant(s)/
Assessee(s)

F.S. Narinman, Sr. Adv.

Ani| B. Divan, Sr. Adv.

Ravi ndra K. Srivastava, Sr. Adv.
P. H Parekh, Adv.

E.R Kunmr, Adv.

Amt Sibal, Adv.

Sandeep Parekh, Adv.

Kunal Vernmm, Adv.

. Ranj eeta Rohatgi, Adv. for

s. P.H Parekh & Co.

SF5333333%

For Respondent(s)/ M. ML. Varma, Sr. Adv.
Depart nent M. Preetish Kapur, Adv.
M. Arijit Prasad, Adv. for
M's. Sushma Suri, Adv.

UPON hearing the counsel the Court nmde the follow ng
ORDER

The appeal s are disposed of in terns of the signed order.

(J.S. Rawat) (Raj esh Dham)

AR- cum PS Court Master



[ Signed order is placed on the file.]

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 2251 OF 2001

Chhotalal S. Ajnera (HUF) Karta & Anr. Appel I ant ('s)
Ver sus
Conmi ssi oner of |ncone Tax, Minbai & Anr. Respondent ( s)
Wth

Civil Appeal Nos. 2272-2291/01, 2292/01 and 2252-2271/01.

ORDER

This order shall dispose of G vil Appeal No. 2251/2001 and 2272-

2291/2001 filed by the assessee-appellants [for short "the assessee"] and

Givil Appeal Nos. 2292/ 2001 and 2252- 2271/ 2001 filed by t he

Conmi ssi oner of Incone Tax [for short "the revenue"] against a common

j udgnent and order dated 28th July, 2000 passed by the Division Bench of

the Hi gh Court of Judicature at Bonmbay in WP. No. 2191/1999 and ot her

connected wit petitions.

For the sake of conveni ence, the facts are taken from C. A No

2251/ 2001. The facts giving rise to the present appeal are

Sear ch of vari ous prem ses of t he assessee and its group W
as

conduct ed (date not nment i oned) fol | oned by anot her one on 19th



Novenmber, 1992. Vol um nous books of accounts, Rs. 25,000/- in cash and a

comput er di sk were seized

On 12th Mar ch, 1993 an or der of provi si onal assessnent under

Section 132(5) of the Income Tax Act, 1961 [for short "the Act"] , as it then

stood on the Statute, was passed estinmating the undisclosed income of the

assessee at 200.60 crores for the Assessnent Year s 1989-90 to 1993-94.

The application filed by the assessee under Section 132(12) of the Act, as

we are given to understand, is still pending.

On 30t h of Sept enber, 1993 the assessee filed an application

under Chapter Xl X-A of the Act for settlenent of the dispute before the

Settl enment Conmi ssi on for settl enent of t he di spute for t he Assessnent

Years 1989-90 to 1993-94. This application for settlenment was filed under

Section 245C in Form 34B set out in Appendix Il to the I ncone Tax Rul es,

1962, which is in tw parts. Wile Part- | deals with nature and conplexity

and circunstances of the case, Part-11 deals with statenment of facts which

nmust contain the anmount of incone which had not been disclosed before the

Assessi ng O ficer, addi ti onal anount of i ncome t ax payabl e on t he sai d

incone, full and true statenent of facts regarding the issues to be settled

i ncl udi ng t he terns of settl enent sought for by t he appl i cant, and t he
manner in whi ch t he undi scl osed i nconme has been deri ved, as a
confidenti al docunent whi ch is not di scl osed to t he Conmi ssi oner of

I ncomne Tax unti | t he Settl enent Conmi ssi on admts t he application for

bei ng proceeded with.



A notice was issued to the concerned Commi ssi oner of | ncone
Tax (the Revenue) who subnmitted his report under Section 245C(1) of the
Act read with Rul e 6 of t he I ncone  Tax Sett| enent Commi ssi on
(Procedure) Rules, 1987 [for short "the Rules"]. The revenue subnmitted its
reply on 21st of January, 1994 to the effect that there was no conplexity in
the case and the sane was not fit for settlenent.

Hear i ngs t ook pl ace in July and August , 1994. Initially,
assessee had appr oached t he Sett| enent Conmi ssi on di scl osi ng its
undi scl osed inconme at Rs.1.94 crores. At the time of naking the disclosure
the assessee was not in possession of the seized docunents as the sane had
not been supplied and, on t he docunent s bei ng made avail abl e to t he
assessee and, on the docunents being made available to the assessee, at the
i nstance  of t he Sett| enent Commi ssi on, the assessee filed its revi sed

confidential annexure in form 34B on 19th of Septenber, 1994 and rai sed

the undi scl osed incone to Rs.11.41 crores (according to the revenue, the

undi scl osed incone was raised by and not to Rs.11.41 crores). It may be

mentioned that in the inmpugned order the H gh Court (at page 24 of the

paper - book) has recor ded t hat after t he filing of t he revi sed

annexure on 19th Septenber, 1994 under Section 245D(1), the assessee had

further rai sed t he undi scl osed i ncone by Rs. 2. 76 crores and Rs. 7

whi ch, according to the Revenue, was a disclosure whereas, according to

the assessee, it was conceded with a viewto settle the matter and buy peace

with the departnent.

confidenti al

t he

crores



The t ot al di scl osure of t he group was rai sed to Rs. 17.03 c

fromRs. 3.59 crores.

On 17t h Novenber, 1994, t he Settl enment Conmmi ssi on adnm tted

the application for settlenent and passed an order under Section 245-D(1)

of the Act. The said order was not challenged by the revenue by filing a

petition under Article 226 of t he Constitution of I ndi a. Pur suant
he

direction gi ven by t he Sett| enent Conmi ssi on, t he concer ned

Conmi ssi oner of Incone Tax filed his report under Section 245D(4) read

with Rule 8 on 30th of August, 1994, assessing the undisclosed incone at

Rs. 187. 20 crores whi ch, in turn, was rai sed on t he basi s of t he
of

summary assessnent dated 12th of March, 1993 passed under Section 132

(5) of the Act.

The revenue submtted a further report on 20th of October, 1997

and estinated the undi sclosed incone at Rs.42.5 crores.

The Settl enment Commission heard the matter finally in October

1998 and passed the final order on 29th of January, 1999 deternining the

undi scl osed income at Rs.21.17 crores and another sum of Rs.20.36 crores

towards the inconplete works which were to be adjusted in due course, as

and when the remaini ng phases of the work were acconplished. 1In addition

to this, the assessee was nmade liable to pay statutory interest. Penal ty of

Rs. 50 | akhs was al so i nposed on the assessee. However, the assessee was

granted inmunity from prosecution.

The revenue filed a bat ch of 21 Wit petitions bef ore t he

rores

to t

or der
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Court of Judicature at Bonbay out of which CAP No. 2191/99 was treated

as the main Wit Petition, challenging the maintainability of the application

filed by t he assessee before t he Sett | enent Conmi ssi on. These Wit

petitions of the revenue have been all owed by the inpugned common order

dated 28th July, 2000.

Aggri eved against the order of the High Court, the assessee and its

group have filed 21 appeal s by gr ant of speci al | eave. Simlarly,
e
revenue being aggrieved against a part of the order, i.e., rem ssion of the

case to the Settlenent Conmi ssion, has also filed equal nunber of appeals

bef ore this Court by grant of special | eave. All t hese appeal s are
g

di sposed of by this common order

M. Fali S. Nariman, the | earned senior counsel appearing for the

assessee, at the outset, before nmaking his subnissions on nerits, stated that

the second report submtted by the Conm ssioner on 20th of October, 1997

estimating the undisclosed income at Rs.42.5 crores which approximtely

coincides and equals to the figure arrived at by the Settlement Conm ssion

in the final order, has not been taken into consideration by the Hi gh Court

whi ch is vi tal for determ nati on of t he di spute bet ween t he parties.

e

prayed that the appeals filed by the assessee should be accepted and the case

remtted back to the Hi gh Court for a fresh decision on all points including

a finding on the second report dated 20th Cctober, 1997 as well.

th

bei n



M. M L. Var ma, t he | ear ned seni or counsel appeari ng for t he

revenue, fairly concedes to the submission put forth by M. Narinman that

the Hi gh Court has not taken into consideration the second report dated 20th

Cctober, 1997 subnmitted by the Commissioner of Income Tax and states

that the sane may be of sone inportance for determination of the dispute

bet ween the parti es.

Wt hout expressing any opinion on the nmerits of the dispute, the

findings recorded on the first report or the effect of not recording a finding

on the second report, we set aside the inpugned order and renit the case

back to the H gh Court for a fresh decision, leaving the parties to raise all

points including the point raised before us on behalf of the assessee that the

Hi gh Court shoul d not have entertai ned t he revenue's Wit petitions in
exerci se of its di scretionary jurisdiction under Article 226 of t he
Constitution of I ndi a, and t he st and t aken by t he revenue t hat t he

application filed by t he assessee for settl enent bef ore t he Settl enment

Conmmi ssi on was not entertainable as the assessee had not nmade, inter alia,

true and conpl ete disclosure of its undisclosed incone, as provided under

the law. Al contentions of the parties are left open to be agitated before the

H gh Court.

Si nce it is an old mat t er, we woul d request t he Hon’ bl e Chi ef

Justice  of t he Hi gh Court to list the writ petitions for di sposal as

expedi tiously as possible.

The appeal s stand di sposed of accordingly. However, there shal



be no order as to costs.

Needl ess to nention that after the wit petitions are disposed of, if

any of the of the parties is aggrieved against the findings recorded or a part

thereof, would be at liberty to approach this Court.

New Del hi; e
...... J.
July 11, 2006. ( MARKANDEY KATJU)



