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1. These appeal s have been preferred agai nst the judgnent and
order dated 4th May, 2005, of the H gh Court of Judicature at
Al'l ahabad, passed in Crimnal Appeal No. 6180 of 2003, al ong
with Crimnal Appeal Nos.3749 of 2003 and 4648 of 2004, agai nst
the judgnent and order of the Sessions court, Bareilly dated 5th
August, 2003, in Sessions Trial No. 855 of 2001 in Crime No.

384/ 2000.

2. Fact and circunstances giving rise to these appeals are as

under :

(A First Informati on Report No.239/2000 was | odged on 31st

May, 2000 at 3.20 P.M by Atar Singh (PW1) at Police Station

Bahedi , Distt. Bareilly. It st at ed t hat hi s grand
Natt hu Singh @ Raghunath Singh had an enmty with the famly of

one Nem Chand Gangwar and on that date he along with Natthu

Si ngh @ Raghunat h Si ngh, Rajendra Singh @Goli, Virendra Singh,

Dharam Pal Si ngh, Rajendra Singh and Satyapal Singh had conme to

Bahedi to get the Dynano of their Jeep No. DDA 6162 repaired.

Natt hu Singh @ Raghunath Singh was sitting at the counter of

the repairing shop, while Dharam Pal Singh and Raj endra Singh

were sitting in the Jeep. Virendra Singh was standing in front

of the Jeep. Gyanendra Singh kept his gun in the Jeep near
Dharam Pal Singh and went towards the grove to urinate. At

about 3.00 P.M, Nem Chand Gangwar (A. 1) and his sons Bal want

(A.2) and Chandra Pal (A 3), Jogendra (A 4), Brahm Swaroop
(A.5) and Jagdi sh Baggar (A.6) arned with deadly weapons cane

there and started firing, after surrounding these persons wth

their respective weapons. Nem Chand Gangwar (A. 1) assaulted
Natt hu Si ngh (D. 1) with hi s Kant a. He di ed on t he

Raj endra Singh (D.2) and Dharanpal Singh (D.4) received serious

f at her

spot .

injuries by fire armand became unconsci ous. Vi rendra Si ngh

(D.3) fell near the Jeep after receiving fire arminjuries. The



i nf or mant , At ar Si ngh (PW1) al so recei ved injuries in

i nci dent. Brahm Swaroop (A.5) took away the rifle of Rajendra

Singh (D.2) and Jagdi sh Baggar (A 6) took away the |icensed gun

of Gyanendra. It was also alleged that the chap Serial No. 5809

of the gun of the accused had fallen on the spot. Al
three injured persons were taken to the hospital at Bahedi

Raj endra Singh (PW?2) and Satyapal Singh also w tnessed the

i nci dent.

(B) After investigation of the case, the prosecution submitted
t he chargesheet under Sections 396, 148, 302 read wi th 149,

307/ 149 of the Indian Penal Code, 1860 (hereinafter called the

t he

t he

| PC). Br ahm Swar oop (A. 5) and Bal want (A 2) wer e further

charged under Section 25 of the Arns Act (hereinafter referred

to as “Arms Act’). During the trial, the prosecution exani ned

12 witnesses to prove its case. After considering the whole

case and appreciating the evidence, on the conclusion of the

trial, the Sessions court vide judgnment and order dated 5th

August, 2003, in Sessions Trial No. 855 of 2001 acquitted Brahm

Swar oop (A.5) and Jagdi sh Baggar (A.6) of all the charges under

Sections 148, 302, 149, 307, 396, 424 |.P.C. and Section 25 of

t he Ar s Act . Chandr a Pal (A 3) and Bal want (A 2)
convi cted under Secti on 302 read with 34 I.P.C and
awar ded death sentence and a fine of Rs.5,000/- and, in case of

failure to deposi t t he fine, si X nmont hs i mpri sonnent
addi ti on. Nem Chand Gangwar (A. 1) and Jogendra (A 4) were

convi cted under Sections 302/34 |.P.C. and awarded i npri sonnent

for life with fine of Rs. 10,000/- each, and in case of

failure to deposit the fine, one year further inprisonnment. Nem

Chand Gangwar (A. 1) and Jogendra (A 4) were further convicted

under Secti ons 307/ 34 I.P.C and awar ded 10 years

i mprisonment and fine of Rs.5000/- each and in case of failure

rigorous



to deposit the fine, they would undergo 6 nonths inprisonnent

in addition.

(O Bei ng aggrieved by the aforesaid judgnent and order of the

Sessions Court, three appeals bearing Crimnal Appeal No. 4648

of 2004, Crininal Appeal No. 3749 of 2003 and Governnent Appea

No. 6180 of 2003 were filed before the H gh Court of Judicature

at Al | ahabad. The Hi gh Court vide its judgment and order dated

4t h May, 2005, disposed of the aforesaid three appeals by the

i mpugned comon judgnent and order dism ssing the appeals filed

by t he convi ct s, however , with t he nmodi fi cati on t hat t he
sentence of death inposed by the trial court on Chandra Pa

(A.3) and Balwant (A.2) was altered to life inprisonnent. The

Gover nment appeal against acquittal of Braham Swaroop (A. 5) and

Jagdi sh Baggar (A.6) stood allowed, and they were convicted

under Section 302 read with 34 |I.P.C. and sentenced to undergo

i mpri sonment for life with a fine of Rs. 10, 000/ - and, in
default of paynent of fine, rigorous inprisonnent for a further

period of one year. Bot h t he sai d accused wer e further

convi cted under Sections 307/34 |I.P.C. and sentenced to undergo

10 years rigorous inprisonment with a fine of Rs.5,000/- each

and, in default of paynent of fine, for a further period of six

months R |. The Hi gh Court directed that all the punishnents

woul d run concurrently. However, their acquittal for t he

of fences under Section 25 of the Arns Act, was upheld.

3. Shri K. T.S. Tulsi, |earned senior counsel appearing for

the appellants in all three appeals, has submitted that the

pl ace of occurrence is not free fromdoubt for the reason that

no bl ood stained earth had been Iifted fromthe place near the

Jeep and no bl ood stains were found in the Jeep. The i nci dent
had occurred at the residence of Natthu Singh @ Raghunath Singh

(D.1) as an entry has been nade in this regard in the CGenera

Diary at about 11.00 A°M and the investigating officer Raj



@uru, Inspector, P.S. Bahedi (PW10) had gone to that place.

The prosecuti on did not di scl ose t he genesi s of t he case
correctly. Natt hu Singh @ Raghunath Singh (D.1) was a history-

sheet er and a large number of criminal cases wer e pendi ng
agai nst him Virendra Singh (D.3) and Dharanpal Singh (D.4)

were involved in crinmnal cases and facing trial in the said
cases. Therefore, they have | arge number of enenies and the
whol e case of the prosecution becones totally inprobable. Had
the incident occurred as alleged by the prosecution, the Jeep
shoul d have got sone bullet marks as Rajendra Singh (D.2) and

Virendra Singh (D.3) were sitting in the Jeep. Neither were any

bull et marks on the Jeep nor had any pellets been recovered

fromthe Jeep or the nearby area. An FIR had initially been

regi stered under Section 396 |.P.C. and, in view of the fact,

t hat one of the victinms died on the spot and another died

enroute to the hospital, had the prosecution given the correct

versi on of events, the FIR ought to have been registered under

Sections 302 and 307 |.P.C. along with other Sections. The
i nquest has been mani pul ated and there are five blanks therein

whi ch nake the whol e prosecution case doubtful. The use of
weapons was not est abl i shed. The Magi strate recei ved t he
Speci al Report after five days. Atar Singh (PW1) could not

tell nanes of the father of Brahm Swaroop (A 5) as well as of

Jagdi sh Baggar (A.6) though the sane had been nmentioned in the

FI R | odged by hi m The prosecution did not exam ne any
i ndependent wi t ness. The reversal of the acquittal of Brahm

Swar oop (A.5) and Jagdi sh Baggar (A.6) by the H gh Court is

totally unwarranted and unjustified. Thus, the appeal s deserve

to be all owed.

4. On t he contrary, Shri Shai | Kumar Dwi vedi , | ear ned
Addi ti onal Advocat e Gener al for t he State of upk., has
vehenment|y opposed t he appeal s, contending that the FIR had

been | odged pronptly; without any | oss of time. The incident



occurred at 3.00 P.M and the FIR had been | odged at 3.20

P.M on the same day giving the nanes of all the accused; the

soil containing blood was nentioned in General Diary. The
om ssion of the names of fathers of Brahm Swaroop (A.5) and

Jagdi sh Baggar (A.6) cannot be fatal to the prosecution case

and it is not necessary that the informant nust be aware of all

the contents of the FIR itself. The prosecution exam ned the

i njured witness, who would not spare the real culprits and

i nvol ve soneone fal sely. The deposition of the injured wtness

has to be given due wei ght age. The manner in which the inquest
report is nade, has to be ignored as | aw does not require to it

to furnish all the information and it is not necessary to fil

up the nanmes of all the accused. Even if the Special Report
reached the Judicial Magistrate at a belated stage, it would

not be fatal to the prosecution case. The prosecution case is

duly support ed by t he medi cal evi dence and t hough t he eye
wi tnesses were closely related to the deceased persons, their

depositions are required to be examined with care and caution

but cannot be ignored. M nor di screpancies in the evidence,

cannot adversely affect the prosecution case. Thus, the

appeals are liable to be dism ssed.

5. We have considered the rival contentions of the parties

and perused the evidence on record.

Legal Issue

| nquest : Section 174 Cr.P.C

6. Undoubtedly, there are five blanks in the inquest report.
The crinme nunmber and nanmes of the accused have not been filled
up. The colum for filling up the penal provisions under which
of fences have been committed is blank. The tine of incident and
time of dispatch of the special report have not been nentioned.

Therefore, Shri Tulsi has submitted that the FIRis ante-tined



and there is mani pulation in the case of the prosecution.

7. The whol e purpose of preparing an inquest report under

Section 174 of t he Code of Crim nal Procedure
(hereinafter referred to as ‘Cr.P.C) is to investigate into

and draw up a report of the apparent cause of death, describing

such wounds as may be found on the body of the deceased and

stating as in what manner, or by what weapon or instrunment such

wounds appear to have been inflicted. For t he pur pose
hol ding the inquest it is neither necessary nor obligatory on

the part of the Investigating Oficer to investigate into or

ascertain who were the persons responsible for the death. The

obj ect of the proceedi ngs under Section 174 Cr.PCis nerely to

ascertai n whether a person di ed under suspicious circunstances

or nmet with an unnat ur al deat h and, if so, what was
apparent cause. The question regarding the details of how the

deceased was assaul ted or who assaulted hi m or under

circunstances he was assaulted is foreign to the anbit and

scope of such proceedings i.e. the inquest report is not the
statenment of any person wherein all the names of the persons
accused nmust be nentioned. Orissions in the inquest report are

not sufficient to put the prosecution out of court. The basic

pur pose of hol di ng an i nquest is to report regardi ng t he
appar ent cause of deat h, nanel vy, whet her it is sui ci dal
homi ci dal , acci dent al or by somne machi nery etc. It is,

therefore, not necessary to enter all the details of the overt

acts in the inquest report. Evidence of eyew tnesses can not be
discarded if their names do not figure in the inquest report

prepared at the earliest point of tine. The i nquest report
cannot be treated as substantive evidence but may be utilised

for contradicting the witnesses of inquest. (See Podda Narayana

& Os. v. State of Andhra Pradesh, AR 1975 SC 1252; Khujji v.

1973

of

what



State of Madhya Pradesh, AIR 1991 SC 1853; Ceorge & O's. Vv
State of Kerala & Anr., (1998) 4 SCC 605; Shai kh Ayub v. State
of Maharashtra, (1998) 9 SCC 521; Suresh Rai v. State of Bihar

(2000) 4 sSCC 84; Amar Singh v. Balw nder Singh & O's., (2003) 2

SCC 518; Radha Mbhan Singh alias Lal Sahab & Os. v. State of

Uttar Pradesh, (2006) 2 SCC 450; and Ageel Ahmad v. State of

Uttar Pradesh, Al R 2009 SC 1271).
8. I n Radha Mohan Singh (supra), a three judge bench of this
Court hel d:

"No argunent on the basis of an alleged

di screpancy, overwriting, om ssion or
contradiction in the inquest report can be
entertained unless the attention of the author
thereof is drawn to the said fact and he is
given an opportunity to explain when he is
examned as a witness in court."

(Enphasi s added)

9. Even where, the attention of the author of the inquest is
dr awn to t he al | eged di screpancy, overwriting, om ssion
contradiction in t he i nquest report and t he aut hor in

deposition has also adnmitted that through a nistake he onitted
to mention the crime nunber in the inquest report, this Court
has held that just because the author of the report had not
been diligent did not nean that reliable and clinching evidence
adduced by the eyew tnesses shoul d be di scarded by the Court.
(Vide: Dr. Krishna Pal & Anr. v. State of Utar Pradesh, (1996)

7 SCC 194) .

10. In view of the law referred to herei nabove it cannot be
hel d that any omission or discrepancy in the inquest is fata
to the prosecution’s case and such omissions woul d necessarily
lead to the inference that FIRis ante-tinmed. Shri N K. Sharm
Sub I nspector (PW7) had denied the suggestion nade by defence
that till the tine of preparing the report the nanmes of the

accused persons were not available. He further stated that the

10

or

his



columm for filling up the nature of weapons used in the crine

11

was | eft open as it could be ascertained only by the Doctor
what weapons had been used in t he crime. Thus, t he
submi ssions nade in this regard are preposterous.
Delay in sending report to the Magistrate
11. Undoubt edl v, there is del ay of 5 days in sendi ng t he
Special Report. This Court in Badam Singh v. State of MP.,
(2003) 12 SCC 792, while considering this issue held that where
the investigating officer categorically stated that he was not
in a position to give any explanation for the delay in sending
the Special Report, it may be fatal to the prosecution s case.
12. However, a | arger Bench of three Judges in Balram Singh &
Anr . v. State of Punjab, (2003) 11 SCC 286, hel d as under

"10..... we notice that in reality there is no delay in

preparing the FIR but there was sone delay in

transmitting t he sai d i nformation to t he

Jurisdictional Magistrate. Having been satisfied with

the fact that the FIR in question was registered in

the morning of 6-5-1990, we do not think that the

del ay thereafter in conmmuni cati ng it to the

Jurisdictional Magistrate on the facts of this case,

has really given any roomto doubt that the said

docunent (FIR) was created after nuch deliberations.

At any rate, while considering the conplaint of the

appellants in regard to the delay in the FIR reaching

the Jurisdictional Magistrate, we will have to al so

bear in mnd the creditworthiness of the ocul ar

evi dence adduced by the prosecution and if we find

that such ocul ar evidence is worthy of acceptance,

the element of delay in registering a conplaint or

sending the sane to the Jurisdictional Magistrate by

itself would not in any manner weaken the prosecution

case."

12

13. In State of Rajasthan v. Teja Singh & Ors., (2001) 3 SCC
147, this Court held that the receipt of special report by the
Magi strate is a question of fact and t he prosecuti on
explain the delay in sending the special report. However, the

expl anation so furnished by the prosecution nust be convincing
and accept abl e. The sane view has been re-iterated in Ranesh

Baburao Devaskar & Ors. v. State of Mharashtra, (2007) 13 SCC



501.

14. In Sarvesh Narain Shukla v. Daroga Singh & Os., AR 2008
SC 320, this Court held that delay in forwarding the Specia

Report to the Magistrate could not raise a suspicion that FIR

had been witten | ater and was ante-tinmed. Suspi ci on of
mani pul ati on of t he docunent s pr epar ed during t he initia
i nvestigation woul d not di sl odge t he docunent ary and ora

evi dence on the spontaneity of the lodging of the FIR
15. In Ageel Ahrrad (supra), this Court hel d t hat t he
forwarding of the report to the Magistrate is indispensable and
absolute and it nust be sent at the earliest, pronptly and
wi t hout any undue del ay as t he pur pose is to avoi d t he
possibility of inprovenment in the prosecution’s case and the
i nt roduction of a di storted version by del i berations and
consultation and to enabl e Magi strate concerned to keep a watch
on progress of investigation. However, no rul e of universa
13
application can be |laid down that whenever there is sonme del ay
in sending the FIRto the Magistrate, the prosecution version
becones unreliable. It would depend upon the facts of each
case. | f there has been some | apse on t he part of t he
I nvestigating O ficer that would not affect the credibility of

the prosecution’ s w tnesses.

16. In State of Kerala v. Anilachandran @Madhu & O's., AR

2009 SC 1866, this Court placed reliance upon its earlier

judgnents in Pala Singh v. State of Punjab, AIR 1972 SC 2679;

and Sarwan Singh v. State of Punjab, AIR 1976 SC 2304 and held

that the police should not unnecessarily delay sending the FIR

to t he Magi strate as t he del ay af f ords t he opportunity to

i ntroduce inprovenent and enbel lishment thereby resulting in a

distorted version of t he occurrence. However, in case the

prosecution offers a satisfactory explanation for the del ay,



the court has to test it. An un-explained delay by itself may
not be fatal, but it is certainly a relevant aspect which can
be taken note of while considering the role of the accused
persons for the offence.

A simlar Vi ew has been re-iterated
Chandrakant Matre & Os. v. State of Mharashtra, (2009) 10

SCC 773.

17. In Akbar Sheikh & Ors. v. State of WB., (2009) 7 SCC 415,
this Court held as under

"44., Subm ssion of M Ghosh that the first
information report is ante-timed cannot be accepted.
It is possible that PW1 because of |apse of time has
made certain statenents which go beyond the record
vi z. holding of inquest before the FIR was recorded.
The nunber of accused per sons in the first
i nformati on report might have al so been put by the
investigating officer at a later point of time. The
fact that the post-nortem exam nation had been held
on 16-5-1982 itself goes a long way to establish the
genesis of the occurrence. VWile saying so, we are
not unm ndful of the fact that the first information
report was sent to the Magistrate after twenty-four
hours. But then, in a case of this nature such a
delay may not, by itself, be held to be fatal"

18. In the instant case, the defence did not put any question
inthis regard to the investigating officer Raj Guru (PW10),

thus, no explanation was required to be furnished by himon

this issue. Thus, the prosecution had not been asked to explain

t he del ay in sending the special report. Mor e

submi ssi on made by Shri Tul si t hat t he FIR was

cannot be accepted in view of the evidence available on record
whi ch goes to show that the FIR had been | odged pronptly within

20 minutes of the incident as the Police Station was only 1

SO,

k.m away fromthe place of occurrence and nanes of al

accused had been nmentioned in the FIR Dr. Nar Singh Bahadur
(PW4) exanined Virendra Singh (D.3) on 31st May, 2000 itself at

5.40 p.m and had noted fire arminjures on his body and

Pandur ang

14

t he

ante-tinmed

opined that the injuries were fresh in nature. Dr. Anshu Kumar

15



Agrawal (PW6) had exani ned Atar Singh (PW1) on 31st May, 2000
itself at 3.50 p.m and had noted multiple pellet wounds wth
surroundi ng charring over anterior surface of left thigh niddle
part and a single pellet wound over the anterior surface at

right armlower part. Dr. K K Saxena (PW5), Radiol ogi st

conduct ed an X- Ray exam nation of Attar Si ngh (PW1)

31.5. 2000 and f ound three smal | r ounded radi o opaque with

metallic density and F.B. Shadow on niddle of |eft thigh and
right arm
The pronpt |odging of the FIRis proved fromthe chik
report and the statenent of the conplainant under section 161
Cr.P.C., which was recorded imedi ately after |odging the FIR
Any defect in the preparation of the inquest report by the
i nvestigating officer cannot lead to an inference that the FIR
was not registered at the alleged tine. The FIR contains al
the essential features of t he prosecution’s case i ncl udi ng
nanes of eye witnesses, tinme and place of incident, nanes of
the victim notive, name of the accused persons, weapons in
their hands and manner of assault. Thus, all these things |lend
a seal of assurance not only to the presence of eye w tnesses
at the place of the incident, but also to the participation of
the appellants in the crine. Courts attach great inportance to
the pronpt | odging of FIR and pronpt interrogation of a w tness

under Section 161 Cr.P.C. as the same substantially elimnates

the chances of enbellishnent and concoction creeping into the

account contai ned therein.

19. It has further been submitted by Shri Tulsi that the place

of occurrence is not free fromdoubt as it has been stated by

t he i nvestigating of ficer, Raj Quru, Inspector, P.S.

(PW 10) t hat on receiving t he phone call at 11. 00
purported to have been nade fromthe residence of Natthu Singh

@ Raghunath Singh (D.1) that dacoits had attacked t hem he made

on

16
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an entry in the General Diary, and proceeded to that place and

recorded the statement of sone persons there. The vehicle in

whi ch Raj endr a Si ngh (D. 2) and Dhar anpal Si ngh (D. 4)
sitting did not have any bl ood marks and no bl ood stains were

found near the jeep and no pellets had been recovered fromthe

sai d pl ace. On the contrary, Shri Shail Kunmar Dwi vedi, Addl

Advocat e Gener al has subnmitted that cenent containing

stains fromthe counter had been collected and proved. So far

as t he al | eged i nci dent at 11. 00 A M is concer ned
i nvestigating officer, Raj Quru, Inspector, P.S. Bahedi (PW 10)

had stated t hat "this was the conspiracy to m sguide

police and to drive it out of the Kasba."

20. If we accept the subm ssions nmade by Shri Tulsi then the
question of col lecting t he bl ood st ai ned cenent from

counter of the repairing shop could not arise. Shri Raj Quru

.0 (PW10) has stated that the tool box was found nmarked with

splinters and badly danaged. Mre so, the statenment of Atar

Singh (PW1), the infornmant, cannot be ignored as he has stated

that Virendra Singh (D.3) was bl eeding but blood did not fal

on the ground as Virendra Singh's (D.3) clothes absorbed al

t he bl ood. He had further stated that Natthu Singh @ Raghunath

Singh (D.1) was sitting at the counter and there was quite a

| ot of blood fromthe wounds of Natthu Singh (D.1) which fel

on the ground and not on the counter. In view of the above, we
do not find any force in the subnissions made by Shri Tulsi in

this regard.

21. Merely because the witnesses were closely related to the

deceased persons, their testinoni es cannot be discarded. Their

relationship to one of the parties is not a factor that effects

the credibility of a witness, nore so, a relation would not

conceal t he act ual cul prit and make al | egati ons agai nst an

i nnocent person. A party has to lay down a factual foundation

bl ood

t he

t he

t he

17



and prove by | eading inpeccable evidence in respect of its

false inplication. However, in such cases, the court has to
adopt a careful approach and anal yse the evidence to find out
whether it is cogent and credible evidence. (Vide: Dali p Singh
& Ors. v. State of Punjab, AR 1953 SC 364; Masalti v. State

of U P., AIR 1965 SC 202; Lehna v. State of Haryana, (2002) 3
SCC 76; and Rizan & Anr. v. State of Chhattisgarh Through The
18
Chi ef Secretary, Gover nnent of Chhat i sgar h, Rai pur

Chhati sgarh, (2003) 2 SCC 661).

Injured witness Attar Singh (PW1) has been exanined, his
testimony cannot be discarded, as his presence on the spot
cannot be doubt ed, particul arly, in Vi ew of t he fact t hat
i Mmediately after lodging of FIR the injured witness had been
medi cal | y exam ned without any | oss of tine on the same day.
The injured witness had been put through a grueling cross-
exam nation but not hi ng can be elicited to di scredit his

testi nony.

22. Where a witness to the occurrence has hinself been injured

in the incident, the testinony of such a witness is generally

considered to be very reliable, as he is a witness that cones

with a built-in guarantee of his presence at the scene of the

crime and is unlikely to spare his actual assailant(s) in order

to falsely inplicate soneone. "Convi ncing evidence is required
to discredit an injured wtness". (Vide: State of U P. v.
Ki shan Chand & Ors., (2004) 7 SCC 629; Krishan & Os.v. State

of Har yana, (2006) 12 SCC 459; Di nesh Kumar V. State of
Raj ast han, (2008) 8 SCC 270; Jarnail Singh & Os. v. State of

Punj ab, (2009) 9 SCC 719; Vishnu & Os. v. State of Rajasthan

(2009) 10 SCC 477; Anna Reddy Sanbasiva Reddy & Ors. v. State

19
of Andhra Pradesh, AR 2009 SC 2661; and Balraje @Tri nmbak v.



State of Maharashtra, (2010) 6 SCC 673).

23. In such a fact-situation though Natthu Singh @ Raghunath

Singh (D.1) was history-sheeter and Rajendra Singh (D.2) and

Dhar anpal Singh (D.4) had crimnal cases against them and they

had | arge nunber of enemi es, it cannot be i nferred t hat

somebody el se had killed them

Di screpanci es and inconsi stencies in depositions of wtnesses:

24. It has been submitted by |earned Senior counsel for the

appel lants that there is a contradiction between the nedica

and ocul ar evi dence. From the post nortemreport of Virendra

Singh (D.3) (Ext.Ka-8), it is evident that his body was having

cont usi ons; t he post nmortem report of Raj endr a Si ngh (D. 2)
(Ext.Ka-9) reveals that he was havi ng abrasions; and the post
nortem report of Nat hu Si ngh (D. 1) (Ext . Ka- 10) al so revea
sever al abr asi ons. The Hi gh Court has gi ven cogent reasons

expl ai ni ng these di screpancies by saying that at the tine of
firing, the deceased nust have reacted to the assault and might

have recei ved sone abrasions and contusions in order to save

t hensel ves. Raj endra Singh (PW2) has stated that he renmi ned
at t he pl ace of occurrence till 7 p. m and he deni ed hi s
si gnat ur es. The Hi gh Court has furnished a cogent explanation

for such contradiction, and held that his statenent had been
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recorded after 3 years of the incident and thus, such infirmty
is bound to occur but does not affect the credibility of the
Wi t nesses.
25. It is a settled legal proposition that while appreciating
the evidence of a Wi t ness, ni nor di screpanci es on trivial

matters, which do not affect the core of the prosecution’s
case, may not pronpt the Court to reject the evidence inits
entirety. "lrrelevant details which do not in any way corrode

the credibility of a witness cannot be |abelled as om ssions or



contradictions."” Difference in some mnor detail, which does

not otherw se affect the core of the prosecution case, even if

present, woul d not itself pr onpt t he court to reject t he
evi dence on m nor vari ations and di screpanci es. After
exercising care and caution and sifting through the evidence to

separate truth fromuntruth, exaggeration and inprovenents, the

court comes to a concl usi on as to whet her t he resi duary
evidence is sufficient to convict the accused. Thus, an undue

i mportance should not be attached to omissions, contradictions

and di screpanci es which do not go to the heart of the matter

and shake the basic version of the prosecution wtness. As the
mental capabilities of a human being cannot be expected to be

at t uned to absorb al | t he detail s, m nor di screpanci es are

bound to occur in the statenments of w tnesses. (See: State of
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UP. v. MK Anthony, AIR 1985 SC 48; and State of Rajasthan v.

Om Prakash, AIR 2007 SC 2257; State v. Saravanan & Anr., AR
2009 SC 152; and Prithu @Prithi Chand & Anr. v. State of

H machal Pradesh, (2009) 11 SCC 588).

Appeal against Acquitta

26. It is well established in |aw that the appellate court

should not ordinarily set aside a judgnent of acquittal in a

case wher e t wo vi ews are possible, though the view of t he
appel l ate court may be nore, the probabl e one. Whi | e dealing
with a judgnent of acquittal, the appellate court nust consider

the entire evidence on record, so as to arrive at a finding as

to whet her t he Vi ews of t he trial Court wer e perverse or
ot herwi se unsust ai nabl e. The appellate court is entitled to

consi der whether in arriving at a finding of fact, the trial

Court had fail ed to t ake into consi deration any adm ssi bl e

evi dence and/ or had taken into consideration evi dence brought

on record contrary to | aw. Simlarly, the incorrect placing of



the burden of proof may al so be a subject matter of scrutiny by
the appellate court. The court of appeal may not interfere
where two views are possible for the reason that in such a case
it can be held that prosecution failed to prove the case beyond
reasonabl e doubt and accused is entitled for benefit of doubt.

(Vide: Balak Ram & Anr. v. State of U P., AIR 1974 SC 2165;

Al | arakha K  Mansuri v. State of @Gujarat, (2002) 3 SCC
Raghunath v. State of Haryana, (2003) 1 SCC 398; State of U. P.
v. Ram Veer Singh & Ors., AR 2007 SC 3075; S. Rama Krishna v.
S. Ram Reddy (D) by his LRs. & Os., Al R
Sanbhaj i H ndur ao Deshrukh & Os. V. State
(2008) 11 sCC 186; Arulvelu & Anr. v. State, (2009) 10 SCC 206;

Perl a Sonasekhara Reddy & Ors. v. State of A P., (2009) 16 SCC

98; and Ram Si ngh alias Chhaju v. State of Hi machal Pradesh,

(2010) 2 SCC 445).

27. In Sheo Swaroop and Ors. v. King Enperor, AIR 1934 PC 227,

the Privy Council held as under:

"...the High Court should and will always give
proper weight and consideration to such matters
as (1) the views of the trial Judge as to the
credibility of t he W t nesses, (2) t he
presunpti on of innocence in favour of the
accused, a presunption certainly not weakened by
the fact that he has been acquitted at his
trial, (3) the right of the accused to the
benefit of any doubt, and (4) the slowness of an
appel late court in disturbing a finding of fact
arrived at by a Judge who had the advant age of
seeing the witnesses...."

28. In Chandrappa and Ors. v. State of Karnataka,
SCC 415, this Court observed as under:
"(1) An appel l ate court has full power to
revi ew, re-appreciate and reconsider the

evi dence upon which the order of acquittal is
f ounded.
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(2) The Code of Criminal Procedure, 1973 puts no
limtation, restriction or condition on exercise
of such power and an appellate court on the

evi dence before it may reach its own concl usion
bot h on questions of fact and of | aw.

(3) Various expressions, such as, "substantial

and conpel ling reasons”, "good and sufficient
grounds", "very strong ci rcunst ances"”
"distorted concl usi ons", "glaring m st akes"

etc. are not intended to curtail extensive
powers of an appellate court in an appea

agai nst acquittal. Such phraseol ogies are nore
in the nature of "flourishes of |anguage" to
enphasi se the reluctance of an appellate court
tointerfere with acquittal than to curtail the
power of the court to review the evidence and to
cone to its own concl usion.

(4) An appellate court, however, nust bear in

mnd that in case of acquittal, there is double
presunption in favour of the accused. Firstly,

the presunption of innocence is available to him
under the fundanental principle of crimina
jurisprudence t hat every person shal | be
presuned to be innocent unless he is proved
guilty by a conpetent court of |law Secondly,

the accused having secured his acquittal, the
presunption of his i nnocence is further
reinforced, reaffirmed and strengthened by the
trial court.

(5) If two reasonabl e conclusions are possible
on the basis of the evidence on record, the

appel l ate court should not disturb the finding
of acquittal recorded by the trial court."

29. In State of Uttar Pradesh v. Banne @Baijnath & Os.,
(2009) 4 SCC 271, this Court gave illustrations of certain

ci rcunst ances in whi ch t he Court woul d be justified

interfering with a judgnent of acquittal by the Hi gh Court. The

ci rcunst ances i ncl ude:

i) The H gh Court’s decision is based on totally
erroneous view of |law by ignoring the settled
| egal position;

ii) The Hi gh Court’s conclusions are contrary to
evi dence and docunents on record;

iii) The entire approach of the High Court in
dealing with the evidence was patently illega
| eading to grave mscarriage of justice;

iv) The H gh Court’s judgnent is nmanifestly
unj ust and unreasonabl e based on erroneous | aw
and facts on the record of the case;

in
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v) This Court nust always give proper weight and
consideration to the findings of the H gh Court;

vi) This Court would be extrenely reluctant in
interfering with a case when both the Sessions

Court and the High Court have recorded an order
of acquittal

30. Thus, the law on the issue can be summarised to the effect
t hat in excepti onal cases wher e t here are conpel i ng
ci rcunst ances, and the judgnent under appeal is found to be

perverse, the appellate court can interfere with the order of

acquittal. The appel l ate court shoul d bear in m nd t he
presunpti on of i nnocence of the accused and further that the
trial Court’s acquittal bol sters t he presunption of his

i nnocence. Interference with the decision of the trial court in
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a routine manner, where the other view is possible should be

avoi ded, unless there are good reasons for such interference.

31. The trial Court had acquitted two accused persons, nanely,
Brahm Swar oop (A.5) and Jagdi sh Baggar (A . 6) mainly on the
grounds that Attar Singh (PW1) did not tell the names of their
respective fathers though it has so been nentioned in the FIR
Secondl y, the prosecution could not explain how could the gun

of Gyanendra be recovered from Brahm Swaroop (A 5) if it was
taken away by Jagdi sh Baggar (A 6) and third ground had been
that on 3.6.2000 a gun was recovered on the pointing out of

Br ahm Swar oop and he had adnitted that he had used the gun in
the crime. The said gun was sent for bal l'i stic expert and
the report (Ext.Ka-28) shows that the barrel of the gun did not

have any residue and it had not been used recently.

32. So far as the first issue is concerned, the names of the
father of two persons accused could not be given by Atar Singh
informant, (PW1) in the court, though nmentioned in the FIR

The question does arise as to whether, it is fatal to the case



of the prosecution. In Sone Lal & Ors. v. State of U P., AIR

1978 SC 1142, this Court while dealing with the issue held:
RPN i nformant was not aware of sone of the
contents of the FIRitself......... If the accused
had any reason to think otherw se it was
perm ssible for himto cross-exam ne the Wi t ness

26
concerned and to lay the foundation for his own
version. Lastly, it was suggested by the
Sessi ons Judge that although the parentage of
the accused Dularey was not nentioned in the FIR
yet it was nentioned in the general diary which
shows that the FIR was prepared subsequently.

The Hi gh Court has clearly pointed out that it
was fully explained that due to inadvertence the
parent age of Dul arey was not mentioned in the
FIR but after being ascertained fromthe
informant it was nentioned in the general diary.
In these circunstances, therefore, the onission
if any, does not appear to be of any
significance. These were the main reasons given
by the Sessions Judge for disbelieving the FIR
and, in our opinion, the High Court was right in
poi nting out that the reasons given by the

Sessi ons Judge were both unsound and untenabl e."

33. In the case of Rotash v. State of Rajasthan, (2006) 12 SCC
64, this Court hel d:

........ The question is as to whether a person was

i mplicated by way of an afterthought or not nust

be judged having regard to the entire factua

scenario obtaining in the case. PW6 received

as many as four injuries...."
Thus, in the fact-situation of the present case, this factor
al one could not discount their involvenent in the crime. Mre
so, it is evident fromthe record that there was no suggestion
to Atar Singh (PW1) that the nanmes of the fathers of the two
accused persons were nentioned at the instance of some other
persons. He had not been asked as how the nane of their father
had been nentioned in the FIR Such an inference coul d not

have been dr awn by t he trial Court wi t hout gi ving an

opportunity of explanation to Atar Singh (PW1).
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34. On 3.6.2000, a gun was recovered on its being pointed out

by appel |l ant Brahm Swaroop and he stated that he had used the

sai d gun in t he commi ssion of the crinme. However, the FSL



report suggested that the gun had not been fired recently and
fromthis the trial court concluded that the report did not
corroborate the usage of the said gun in the crine and was a
major flaw in the prosecution’s case. The Hi gh Court held that
this inference of the trial court was perverse. The case of the
prosecuti on had all al ong been that Brahm Swarup was armed with
a DBBL gun (which is a different type of gun fromthe said
gun), and the said gun was not nentioned either in the FIR or
in the testinonies of any of the prosecution w tnesses. It was
the statenment of Brahm Swaroop that he had used the said gun in
the crime. Further, this statement was inadmi ssible as Brahm
Swar oop had nmade the statement to a police officer while he was

i n custody.

35. As far as the question of the other gun, which Jagdish
Baggar took from Gyanendra and its recovery from Brahm Swar oop

is concer ned, bot h t he Trial Court and t he Hi gh
di sbel i eved the recovery. However, the Hi gh Court took the view
that no benefit can be given to the accused persons on the

ground that the recovery of the said gun was not worth to be

bel i eved. Even in the absence of the proper recovery of the

sai d gun, there was enough evidence to prove beyond reasonabl e

doubt, the guilt of the accused. The Hi gh Court took the view

that in light of the fact that the eyew tness accounts and the
medi cal evidence were in harnony with each other and clearly
established the guilt of Brahm Swaroop and Jagdi sh Baggar, the
decision of the Trial Court to acquit themcould not be in
consonance with t he evi dence avai |l abl e on record and
perverse. Thus, no fault can be found with the findings so

recorded by the High Court in reversing their acquittal

36. We also do not find any force in the subm ssions made on
behal f of the appellants that there could be no recovery of

weapons on 3.6.2000 when the statenent of Jagdi sh Baggar (A 6)

Court
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t hus,



was recorded firstly on 7.6.2000 in the District Jail, for the

reason that Shri N K Sharma, Sub-Inspector (PW7) has stated
that Balwant (A 2) and Brahm Swaroop (A. 5) were arrested on
3.6.2000 and they were having the gun with them
hi nsel f brought one Rifle out of gathered hay and therefore,
the statenment of N K Sharma (PW7) cannot be brushed aside as

he has referred to the butt of the gun which was broken and the
chap of which had fallen down.

37. We have

our sel ves appreci ated the evidence and reached

conclusions simlar to the Hi gh Court:
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(i) | f t he evi dence of t he eye-w t nesses is
trustworthy and bel i eved by t he court, t he
guestion of notive becones totally irrelevant.

(ii) Merely because t he Wi t nesses wer e cl ose
rel atives to t he deceased, t hat cannot be a
ground to discard their evidence.

(iii)Prosecution exam ned an injured w tness. H s
presence on the spot cannot be doubted and his
deposition is to be given due wei ghtage.

(iv) In the facts and circunstances of the case there
was no conflict between the direct evidence and
medi cal evidence. Even if deceased were having
sone m nor abr asi ons and cont usi ons for t he
reason t hat t hey m ght have react ed t he
assaul t and tried to save t hensel ves, cannot
create a doubt in the prosecution case about the
presence of the w tnesses.

(v) The eye W t nesses have been cross- exani ned
t horoughly, but nothing useful to the accused
could be elicited fromthem The testinony of
t he eye Wi t nesses is credi bl e and wor t hy of
confi dence.

(vi) The acquittal of Brahm Swaroop (A 5) and Jagdi sh
Baggar (A.6) by the trial court cannot be held
to be based on cogent reasons. The High court
has rightly reversed their acquittals for
of fences under sections 302/34 and 307/34 | PC
but has rightly uphel d their acqui ttal under

Section 25 of the Arns Act.

38. In view of the above, we do not find any cogent reasons to

interfere with the inpugned judgnent and order of the High
di sni ssed

Court. The appeal s lack nerit and, are accordingly,

Bal want (A. 2)
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New Del hi ,

Cct ober 26, 2010

(Dr. B.S. CHAUHAN)
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