d4lIT EMNO 4 6 COURT NO. 5 SECTI ONIV B

SUWPREMECOURTO-FIT NDI A
RECORDO-FPROCCEEDI NGS

Petition(s) for Special Leave to Appeal (CGvil) No(s).2 0370/ 2007

(From the judgenent and order dated 0 8/ 02/ 2007 inCRMNo. 716/ 2007 of The
I

HGHCORTOF PUNJ AB&HARY ANAAT CHANDI GARH)

RAMKI S HAN Petitioner(s)
VERSUS

RAM KA R A N & ORS. Respondent ( s)

(Wth prayer for interimrelief )

Date: 04/ 04/ 2008 This Petition was called on for hearing today.

CORA M :
HONBLEM JUSTI CESB SINHA
HONBLEM JUSTI CELOKESHWARSINGHPANT A

For Petitioner(s) M. S.K Ban s al, Adv.
Ms. Savitri Ban s al, Adv.
M. Roopak Ban s al, Adv.
Dr. Kail a s h Chand, Adv.
For Respondent (s)
M. K K . Mbhan, Adv.
M. Goodwi |l |ndeevar , Adv

UPON hearing counsel the Court nmade the foll ow ng
ORDER

Del ay condoned.

Leave granted.

The matter is remtted to the trial Court for consideration thereof afresh
and the appeal is allowed in terns of the signed order.

(Asha Kuk rety) (Push ap Lata Bhardwaj)
Sr. P. A. Court Master
(The signed order is placed on the file)
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INTHE SUP RE ME COURT OF I NDI A
Cvi LAPPELLATEJURI SDI CTI ON
CCM LAPEALNO 2569 CF2008
(AR ST NGQUT OFSLP(CQ NO 103707/ 07)
RAMKI S HAN Appel | ant (s)
VER SUS
RAM KA R A N & ORS. Respondent (s)

ORDER

Del ay condoned.
Leave granted.
The defendant before the trial Court is the appellant before us. Admittedly,

the plaintiff/respondent filed a suit on 08. 01. 200 2. After filing of the witt
en

statement by the petitioner, issues were framed. On 1 0. 04 . 2 0 0 2 the case was fixed

for evidence on 2 2. 05. 200 2. Only thereafter, an application for anendment in

terns of order VI Rule 1 7 was filed. By reason of an order dated 1 8. 04 . 200 6, the



said application for anendnent was allowed by the learned trial Court stating:

"6. Vide proposed anendments plaintiffs nerely want to include specific
khasr a nunbers in the description of the suit |and and want to take plea that at
the tinme of oral exchange possession of specific khasr a nunbers was given to
J agir Singh and plaintiffs having purchased the share of Jagir Singh fromhis
wi dow Sha kuntal a Devi, are in possession of specific khasr a nunbers. The
def endant s have opposed the proposed anendnents on the ground that since
there was no exchange of |and between themand J agir Singh, question of
del i vering possession of specific khasr a nunbers does not arise and since |and
of defendants all egedly exchanged by Jagir Singh was a part of |arger piece of
| and, question of delivering possession of specific khasr a nunbers does not
ari se.
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7. At this stage, the Court is not to go into the merits of the proposed
anmendnents nor it is to exam ne the question as to whether a specific khasr a
nunber coul d be/had been delivered to Jagir Singh by defendants at the tine of
oral exchange. The Court cannot | oose sight of the fact that factumof ora
exchange is totally denied by the defendant and these are, therefore, questions
of facts which can only be decided after perusal of entire evidence |led by the
parties. At this stage, the court is merely to exam ne the question as to whether
the proposed anendnent is necessa ry for just decision of real controversy, it
will help in avoiding nultiplicity of litigation and is legally perm ssible."

The Hi gh Court, by reason of the inpugned judgment, has dism ssed the
revision application filed by the appellant herein. The short question which arises
for our consideration is as to whether the application for anendment of plaint was
mai ntain able having regard to the proviso appended to Order VI Rule 1 7 of Code of
Cvil P rocedure (Arendnent Act, 9 9). Oder VI Rule 1 7 of the Code reads thus:

"1 7 . Arendnent of pleadings- The Court may at any stage of the
proceedings allow either party to alter or amend his pleadings in such manner
and on such ternms as may be just, and all such anendnents shall be made as
may be necessa ry for the purpose of determ ning the real questions in
controversy between the parties:

Provi ded that no application for amendnent shall be allowed after the
trial has comenced, unless the Court comes to the conclusion that in spite of
due diligence, the party could not have raised the matter before the
conmencenent of trial."

Al 't hough the jurisdiction of the Court in the matter of anendnent of plaint
is wide, it is sought to be curtailed by the Legislature in ternms of the proviso
appended to order VI Rule 1 7 of the C.P.C In the event, the learned trial Judge
was inclined to allow the application for amendnent, it was required to arrive at
the conclusion that in spite of due diligence on the part of the plaintiff, he could not
have raised the matter before commencenent of trial. As noticed, no such
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finding has been arrived at by the trial or by the Hi gh Court. The statutory
requirenents for exercising the jurisdiction by the trial Court for amendnment of the
pl aint, thus, has not been conmplied with. We are, therefore, of the opinion that the
i mpugned judgnment cannot be sustained. It is accordingly set aside. The matter is
remitted to the
trial court for consideration of the natter afresh. It woul d be open to the parties
herein to file additional affidavits.
The appeal is all owed.

................. J
(S.B. SINH A
................. J
(LKES HWAR SIN G H
PANTA)
NEWDEL HI
APRI LO4 2008



