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ClVIL APPEAL NO. 1295 OF 2001

B. Raj eshwari & Anr. Appel | ant ('s)

Ver sus

Putt aswany & Anr. Respondent ( s)

(Wth office report)

ClVIL APPEAL NO. 1296 OF 2001
(Wth office report)

Date: 10/10/2006 This/these matter(s) was/were called on for hearing today.

CORAM :
HON BLE MR JUSTICE S.B. S| NHA
HON BLE MR JUSTI CE MARKANDEY KATJU

For Appellant(s) M. G V. Chandrashekhar, Adv. for
M. P.P. Singh, Adv.

In CA 1296/01 M. R S. Hegde, Adv. for
M. T.N Rao, Adv.

For Respondent (s) M. Raj esh Mahal e, Adv.

M. R C Kohli, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER

The appeals are allowed in ternms of the signed order.

(J.S. Rawat) (Pushap Lata Bhar dwaj)
AR- cum PS Court Master

[ Signed order is placed on the file.]

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON



ClVIL APPEAL NO. 1295 OF 2001

B. Raj eshwari & Anr. Appel I ant ('s)

Ver sus

Putt aswany & Anr. Respondent ( s)

Wth

ClVIL APPEAL NO. 1296 OF 2001

ORDER

These appeal s are directed agai nst a judgnment and order dated 15th

March, 1999 passed by the Hi gh Court of Karnataka at Bangal ore in RFA

No. 362/ 1992 whereby and whereunder it set aside a judgnent and decree

dat ed 31st March, 1992 passed by the 2nd Additional G vil Judge, Msore

in O S No. 256/ 1983 di smi ssi ng t he Sui t for specific perf or mance of

contract filed by the respondents herein.

The 1st defendant before the Trial Court was admttedly the owner

of the property. The plaintiffs-respondents and the 1st defendant were said

to have ent er ed into a series of correspondences al | egedly | eadi ng to

concl usion of the contract for an agreement to sell of the properties in suit

for a sumof Rs.1.20 |akhs.

The contention of the 1st defendant before the Trial Court was that

no concl uded contract had been arrived at by and between the parties. The

| ear ned Trial Judge, in view of t he pl eadi ngs of t he parties, franmed
he



foll owi ng issues:

"1 Whet her t he plaintiff proves t hat there is a
privity of contract of sale between hinself and the 1st
def endant ?

2. Does he further prove t hat he has t aken
possessi on of t he sui t schedul e property as a part
performance of the said contract?

3. Does he further prove that at the request of
the 1st defendant, he paid a sumof Rs.15,000/- to one
M N. Swany as advance?

4. Whet her 1st defendant has committed breach
of the terns of the contract?

5. Whet her the 1st defendant proves that there is
no privity of contract of sale with the plaintiff and the
plaintiff is a trespasser who is in wongful possession

of the suit schedul e property?”

However, admittedly, the 1st defendant (the original owner), sold

the suit properties in favour of Appellants herein. They were inpleaded as

parties in the suit. They filed their separate witten statenents. Additiona

i ssues were al so franed

The principal contention of the parties centered round the question

as to whether by reason of correspondences exchanged by and between the

plaintiffs and the 1st defendant, a concluded contract to sell the properties

in suit was arrived at or not?

The learned trial Judge in his judgnment opined:

"But the evidence on record has highly inprobabilised the
contention of the plaintiff that there was certainty regarding
the 4th ingredient. In the result, the alleged agreenent to
sell has not remmined concluded. To put it in other words,
there was no concluded contract between the plaintiff on
one side and the 1st defendant on the other in respect of

the sale of the plaint schedule property.”

Inter alia, on the afore-nmentioned findings, the suit filed by the

plaintiffs-respondents was dism ssed. They preferred an appeal thereagainst



bef ore t he Hi gh Court. The Hi gh Court by reason of t he i mpugned

judgnent allowed the said appeal. We, at this juncture, are not concerned

with other issues. The Hi gh Court although noticed the pleadings of the

parties, t he i ssues franmed by t he | ear ned Trial Judge and t he answer s
t her et o, but, wi t hout fornul ati ng any poi nts for its determ nati on as

envi saged under O der 41 Rule 31  of t he Code  of Givil Procedure and,
furthernore, wi t hout anal ysi ng t he reasons assi gned by t he | ear ned Tria
Judge | eadi ng to his concl usi on t hat no concl uded contract bet ween t he

parties had been arrived at, it passed the inpugned judgnment, hol ding

"The fact that there was an agreenent of sal e between
t he parties and there was ad-idem for selling the
property through the power of Attorney holder is also

not in di sput e, it cannot be di sput ed. The authorities
relied upon by the Trial Court do not apply to the facts
of this case in as much as it is proved beyond doubt

t hrough the evi dence and docunents produced that there
was an of fer nade by the defendants to sell the property
and sai d of fer was accept ed. | f really there was no

agr eenent of sal e there was no need for t he 1st
defendant to return the noney by way of dermand draft

to t he plaintiff. Ther ef or e, t he Cr ux of t he case is
whet her the defendant is entitled to cancel the contract

of sale even after of the plaintiff has taken possession of

t he property of portion in pur suance of agr eenent of
sale. The intention of the defendant is very clear that he
wanted to sell t he property to defendants-3 and 4 and

def endant - 3 and 4 cannot be terned as bonafi de
purchasers w t hout any know edge and such claimis not

sust ai nabl e. Def endant - 1 who hi nsel f exam ned as
DW 1 adnmitted in his evidence that he has inforned

about both the agreenent of sale and the correspondence

to 3rd and 4th defendant at the tinme of taking advance,

"but defendant-3 and 4 paid advance to me saying that

t he transacti on bet ween hi nsel f and Put t aswany, t he
plaintiff/appellant herein is separate” would clearly goes

to show that defendants-3 and 4 having know edge of

previ ous agreenment of sale the 1st defendant had with
plaintiff and they have taken risk to purchase the suit
property after comng to know  about t he

arrangenent /agreenent with the plaintiff."

Havi ng heard t he | ear ned counsel for t he parties, we are of
he

opi nion that the Hi gh Court, keeping in view the fact that it was exercising



its jurisdiction under Secti on 96 of t he Code of G vil Pr ocedur e, shoul d

have anal ysed the evi dences adduced by the parties before the Trial Court

i ndependent | y. It not only fail ed to di scuss t he evi dence on record as

i ndi cated herein before, also failed to pose the correct question of |aw

The Hi gh Court erroneously proceeded on the basis that the parties

were ad idem that t here exi sts a concl uded contract. The bone of

contention of the appellants as also the 1st defendant was that there was no

concl uded contract. The Hi gh Court shoul d, t hus, have anal ysed its

evi dences on record in regard to the question as to whether there existed a

concl uded contract between the parties or not.

In this view of the matter, we are of the opinion that the inpugned

j udgnent cannot be sustained. It is set aside accordingly. The appeals are

all owed and the matters are renmitted to the High Court for a fresh decision

t hereon, in accordance with | aw

Keeping in viewthe fact that the suit was filed in the year 1983,

t he Hi gh Court is requested to hear out and di spose of t he appeal as

expedi tiously as possi bl e and preferably wi t hin a period of f our nmont hs

fromthe date of receipt of a copy of this order

Original record be transmitted to the High Court forthwith



Cct ober 10, 2006. ( MARKANDEY KATJU)



