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REPORTABLE
IN THE SUPREME COURT OF | NDI A
ClVIL ORI G NAL JURI SDI CTI ON
WRIT PETITION (C) No.657 of 1995
RESEARCH FOUNDATI ON FOR SCl ENCE, PETI TI ONER
TECHNOLOGY AND NATURAL RESOURCE
POLI CY
VS.
UNION OF I NDI A & ORS. RESPONDENTS
JUDGMENT
ALTAMAS KABI R, J.
1. Thi s Wit petition has been filed by t he Resear ch
Foundation for Science Technol ogy and Natural Resource Policy,
t hr ough its Director, Mb. Vandna Shi va, for t he foll owin
reliefs:
"1. direct the Union of India banning all inports of all
hazar dous/t oxi c wast es;
2. direct amendnment of rules in conformity with the BASEL
Conventi on and Article 21, 47 and 48A of
Constitution as interpreted by this Court;
3. decl are that w thout adequate protection to the workers
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and public and wi t hout any provi si on of sound
envi ronment managenent of di sposal of hazardous/toxic

wast es, the Hazardous Wastes (Managenent & Handl i ng)

Rul es, 1989 are violative of Fundanental Rights and,
therefore, unconstitutional;"

On 29th Cctober, 1995, this Court directed notice to issue

on the wit petition and also on the application for stay.

2

The basic grievance of the Wit Petitioner was with regard

to the inport of toxic wastes fromindustrialized countries to

I ndia, despite such wastes being hazardous to the environnent and

life of the people of this country. The Wit Petitioner sought

g

t he



to chall enge the decision of the Mnistry of
Forests permtting inport of toxic wastes in
cover of recycling, which, according to the
I ndia a dunping ground for toxic wastes.

these decisions were contrary to the provisi
and 21 of the Constitution and also Article

duty on the State to raise the standards of

Envi ronment and
I ndi a under the
Petitioner, nade
It was all eged that
ons of Articles 14
47, which enjoins a

living and to inprove

public health. In the wit petition it was al so contended that

Article 48A provides that the State shall en
and i nprove the environment and to safeguard

wildlife of the country.

3. In the wit petition, Ms. Vandna Shiv

the Petitioner Foundation, who is a well-kno
and journalist, while highlighting sonme of t

had occurred on account of either dunping or

deavour to protect

the forests and

a, the Director of

wn envi ronnment al i st
he tragedi es which

rel ease of hazardous

and toxic wastes into the atnosphere, such as the tragedy which

t ook pl ace in t he Uni on Car bi de
referred to the BASEL Convention on the Cont

Movenent s of Hazar dous Wast es

factory at Bhopa
rol of Transboundary

and their di sposal

subm tted that an international awareness had been created under

the BASEL Convention agai nst the novenent of
their disposal in respect whereof the United

Programe ( UNEP) had convened

hazar dous wastes and

Nat i ons Environnent

in

a Conf erence on t he

Convention on the Control of Transboundary Myvements of Hazardous

Wast es pursuant to the decision adopted by t
of UNEP on 17th June, 1987

Eur opean Wrld Trade and Convention Centre,
22nd March, 1989. India also participated in

t he basi s of t he del i berati ons

he Governi ng Counci

The said Conference net at the
Basel, from20th to

t he Conference.

of t he Commi ttee,

Convention on the Control of Transboundary Myvements on Hazar dous

Wastes and their Disposal was adopted on 22n

d March, 1989.

was the grievance of the Wit Petitioner that since India becane

a signatory to the BASEL Convention on 22 nd

Sept enber, 1992, it

t he

It

1984,

was

d oba

BASEL



shoul d have anended the definition of "hazardous wastes", as
provided in Article 3 read with Articles 4.1 and 13 of the said

Convention. It was the further grievance of the Wit Petitioner

t hat I ndi a shoul d have enact ed | aws in regard to t he
Transboundary Movenent procedur es with regard to hazar dous
wast es. Some of the relevant provisions of Article 4 of the

af oresai d Convention have been quoted in the wit petition and

are extracted hereinbel ow :

1. (a) Parties exercising their right to prohibit the
i mport of hazardous wastes or other wastes for disposa

shall informthe other parties of their decision pursuant to
Article 13.

(b) Parties shall prohibit or shall not permt the export of
hazardous wastes and other wastes to the Parties which have
prohi bited the inport of such wastes, when notified pursuant
to sub-para (a) above.

(c) Parties shall prohibit or shall not permt the export
of hazardous wastes and other wastes if the State of inport

does not consent in witing to the specific inport, in the

case where that State of inport has not prohibited the

i mport of such wastes.

2. Each Party shall take the appropriate neasures to
XXX XXX
(c) Ensure that persons involved in the managenent of
hazardous wastes or other wastes within it take such steps
as are necessary to pr event pol lution due to hazar dous

wast es and other wastes arising fromsuch managenent and, if
such pollution occurs, to nminimze the consequences thereof
for human health and the environnent;

(d) Ensure that the transboundary novenent of hazardous
wastes and other wastes is reduced to the m ni mum consi stent
with the environmental ly sound and efficient nanagenent of
such wastes, and is conducted in a manner which will protect
human health and the environnent against the adverse effects
which nmay result from such novenent;

XXX XXX
(9) Pr event t he i mport of hazar dous wast es and
wast es i f it has reason to bel i eve t hat t he wast es
question will not be managed in an environnmental |y sound

manner . "

4. Even restrictions on transboundary nmovenent bet ween



parties contained in Article 6 of the Convention, inter alia,

provide that the State of export shall not allow the exporter to

comrence the transboundary novenent until it has received witten

confirmation that the notifier has received fromthe State of

import confirmation of the existence of a contract between the

exporter and t he di sposer speci fying environnmental |y sound

managenent of the wastes in question

5. On 25th March, 1994, 65 countries which participated in

t he Conventi on agr eed by consensus to ban al | exports of
hazardous wastes from CECD to Non-OECD countries imediately. It

is the grievance of the Wit Petitioner that inspite of such

consensual decision to ban all exports of hazardous wastes from

CECD to Non- OECD countries, consistent efforts were nade by the

i ndustrialized countries to break down the Non-OECD solidarity
and to weaken the resolutions adopted at the BASEL Conventi on,
and, in the process, Asia was fast beconing a vast dunping ground

for international waste traders

6. In the Wit Petition various instances were provi ded of

the type of toxic wastes inported into the country under the garb

of recycling. The Wit Petitioner has also drawn the attention

of t he Court to t he provi si ons of t he Hazar dous Wast es
(Managenent & Handling) Rules, 1989, hereinafter referred as the

HWMH Rules, 1989, and conpl ained of the fact that the sane

had not been inplenmented both by the Central Governnent and the

State Gover nient s and Union Territories and their respective

Pol | uti on Control Boards.

7. Based on the said allegations, this Court initially asked

al | t he State Gover nment s and Uni on Territories and their
respective Pollution Control Boards to subnit affidavits as to

how far t he provi si ons of the aforesaid Rul es had been

i mpl ement ed. The Central Gover nment was asked to file a



conmprehensive affidavit in respect thereof. Fromthe affidavits

filed, this Court appears to have conme to the conclusion that the

St ates and their respective authorities did not seem to

appreciate the gravity of the matter and the need for taking

pr onpt measur es to prevent t he adver se consequences of such

neglect. In the said background, this Court by its order dated
13th Cct ober, 1997, appoi nt ed a Hi gh- Power ed

Prof. MG K Menon as its Chairman, and referred 14 issues to the
Cotmmittee  on whi ch it was required to gi ve
reconmendat i ons. Since the said 14 ternms of reference are of
great relevance in the matter of disposal of the wit petition
the sane are reproduced hereinbel ow : -

"(1) Whether and to what extent the hazardous wastes
listed in the Basel Convention have been banned by the

Gover nient and to exam ne whi ch ot her

other than listed in the Basel Convention and the Hazardous
Wast es (Managenent and Handl i ng) Rul es,
banni ng.

(2) To verify the present status of the units handling
hazar dous wast es i mported for
generating/recycling i ndi genous hazar dous
basis of information provided by the respective States/UTs
and determ ne the status of inplenmentation of the Hazardous
Wast es (Managenent and Handl i ng) Rul es,
States/UTs and in the light of directions issued by the
Hon' bl e Suprene Court.

(3) What safeguards have been put in place to ensure that
banned t oxi ¢/ hazar dous wast es are not
i mported?

(4) What are the changes required in the existing laws to
regul ate the functioning of units handling hazardous wastes
and for protecting the people (including workers in the
factory) from environnental hazards?

(5) To assess the adequacy of the existing facilities for
di sposal of hazardous wastes in an environnmental |y sound
manner and to make reconmmendati ons about the nost suitable
manner for disposal of hazardous wastes.

(6) What is further required to be done to effectively

prohi bit, nmoni t or and regul ate t he functioni ng
handl i ng hazardous wastes keeping in view the existing body

of |aws?

(7) To make recommendat i ons as to what shoul d
prerequi sites for issuance of authorisation/permn ssion under

Conmittee, with
its report and
hazar dous wast es,
1989, require
recycling or
wast es on t he

1989 by vari ous

al | oned to be
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of units

be t he



Rule 5 and Rule 11 of the Hazardous Wastes (Managenent and
Handl i ng) Rul es, 1989.

(8) To identify the criteria for designation of areas for
| ocating units handling hazardous wastes and waste di sposa
sites.

(9) To det erm ne as to whet her t he
aut hori sati ons/ perni ssions given by the State Boards for

handl i ng hazardous wastes are in accordance with Rule 5(4)

and Rule 11 of the Hazardous WAstes Rules, 1989 and whet her

the decision of the State Pollution Control Boards is based

on any prescribed procedure of checklist.

(10) To reconmend a nechani smfor publication of inventory

at regular intervals giving areaw se information about the
| evel and nature of hazardous wastes.

(11) wWhat should be the franework for reducing risks to

envi ronnment and public health by stronger regul ation and by

pronoti ng producti on met hods and products whi ch
ecol ogical ly friendly and t hus reduce t he producti on

t oxi cs?

(12) To consider any other related area as the Conmittee may
deemfit.

(13) To exami ne the quantum and nature of hazardous waste

st ock I ying at t he docks/ ports/ | CDs and recomend
mechani sm for its safe disposal or re-export to the origina

exporters.

(14) Decontam nation of ships before they are exported to
India for breaking."

Each one of the said terns of reference are of special

significance as far as t he reliefs prayed for in t he

are
of

Wit

petition are concer ned. The sai d Hi gh Power ed Conmittee

conprised of experts fromdifferent fields, subnmitted its report
after nmaking a thorough exanmination of all matters relating to

hazar dous wast es.

8. On 14th Cctober, 2003, the Wit Petition was taken up by

this Court to consider the report of the H gh Powered Conmittee

10

on the Terns of Reference which had been nade to it. Al t hough

initially, the deliberations with regard to the contents of the

Wit Petition were confined to different toxic materials inported



into India, at different stages of the proceedings, a good dea

of enphasis cane to be laid on the issue relating to inported
waste oil lying in the ports and docks, as well as on ship
breaki ng. This Court observed that the ship breaking operations
could not be allowed to continue, without strictly adhering to
all precautionary principles, CPCB guidelines and upon taking the
requi site safeguards, which have been dealt with extensively in
the report of the Hi gh Powered Conmittee, which also included the

wor ki ng condi tions of the worknen.

9. One of the other issues which was required to be dealt
with was the di sappearance of hazardous waste from authorized

ports/ I ndi an Contai ner Depots/Container Freight Stations and al so

as to how to deal with t he cont ai ners | ying there
di sappear ance of hazar dous wast e was one of t he
Ref er ence, by or der dat ed 10th Decenber, 1999

directed that a list of inporters who had made illegal inports be

pl aced on record. Since the sane was not done, this Court on 3 rd

Decenber, 2001, directed t he Gover nient to inquire
matter, which resulted in the appointnent of an eight-nenber

Committee by the Governnent, chaired by M. A C. Wadhawan
11

report dated 26th July, 2002, submitted by the said Conmittee
suggested that action should be taken against the inporter for
illegal inport under the Customs Act, 1962, and al so under the
Central Excise Act, 1944. This Court categorized the matter into
two parts. The first part related to inports nade and cl eared
where the consignments had already found their way to the narket.
The second part related to the stocks of hazardous waste |ying at
various ports/| CDs/CFSs. The question which arose was as to how
the said stock was to be cleared fromwhere they were 1vying.

This Court was of the view that the stock in question could be
divided into two categories; one, relating to inports of goods

whi ch were banned under the HWMH. Rules, 1989, as amended up

to date or falling under the banned category as per the Base

this

into

Si nce

Ter s of

Court

t he

The



Convention and the other relating to waste in respect whereof
there was no ban and being regulated, it was permssible to
recycle and reprocess the same within the pernissible paranmeters
by specified authorized persons having requisite facilities under
the Rules, as anended up to date. The Court directed that the
sai d consignnents falling under the said category were to be

rel eased or disposed of or auctioned in terns of the Rules, to

the registered recyclers and reprocessors. However, in case the
i mporter of such goods remained untraceable, the authorities were
directed to deal with the same at the risk, cost and consequences

of the inporter. It was specified that the consignnment of such

i mporter could not be allowed to remain at t he ports

indefinitely, merely because the inporter was not traceable.

10. For the purpose of dealing with such consignnents where

the inporter could not be traced, this Court was of the viewthat

t he same shoul d be deal t with, di sposed of / auct i oned

Moni toring Conmittee which was appointed by the Court by the said

order itself. The Monitoring Commttee was conprised of existing

menber s of t he Conmittee constituted by t he M nistry
Envi ronment and Forests, along with one Dr. O aude Al vares, NGO

and Dr. D.B. Boralkar. The Committee was directed to oversee

that the directions of this Court were inplenented in a tine-

bound f ashi on.

11. One of the other issues which cane up for consideration

before this Court was t he MARPOL Conventi on whi ch made
compul sory for signatory nations to allow di scharge of sludge oi

for the purposes of recycling. In the wake of the other issues
whi ch were taken up by this Court while considering the report of

the H gh Powered Conmittee and that of the Wadhawan Committ ee,

the issue relating to the provisions of the MARPOL Convention was

set apart for decision at a |later stage.

by
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12. The ori gi nal MARPCL Conventi on was si gned on
13

February, 1973, but did not cone into force. Subsequently, in
conbination with the 1978 Protocol, the Convention was brought

into force on 2nd Cctober, 1983. As will be noticed fromthe
acronym the expression "MARPCL" is the short formof "Marine

Pol | ution". The same was signed with the intention of nininizing
pollution on the seas, which included dunping, oil and exhaust

pol I uti on. Its object was to preserve the nmarine environnent
through the conplete elimnation of pollution by oil and other

har nful substances and the mnimnzation of accidental discharge

of such subst ances. As far as this aspect of the matter is
concer ned, t he Centr al Gover nnent was directed to file an
affidavit indicating in detail howthe said oil was dealt with

The issue relating to the inport of such sludge oil was |eft

unresol ved for decision at a subsequent stage.

13. However, during the course of hearing in regard to the

i mport of waste oil purportedly in violation of the HWMH.

Rul es, 1989, the two dom nating principles relating to pollution
nanely, the polluter-pays principle and precautionary principle,
wer e exami ned at | ength. The report of the Committee indicated
that the hazardous waste oil was inported into the country in the
garb of furnace oil and, in fact, the containers and the vessels

in which they were being transported, were also highly polluted,

causi ng a tremendous risk to t he envi r onnent and to human

exi st ence. Utimately, by the said order of 14th COctober, 2003

certain directions wer e gi ven regardi ng t he pr ocedur e to
adopted, with regard to ship breaking, to the Central Pollution

Control Board, to prepare a national inventory for rehabilitation

of hazardous waste dunp sites. The State Pollution Control

Boar ds wer e directed to ensure t hat al | parties deal i ng
hazar dous chemi cal s whi ch generated hazardous wastes, displayed

online data in that regard outside their respective factories, on

14

be

17th



the pattern of Andhra Pradesh. The Mnistry of Environment and
Forests were also directed to consider nmaking provision for Bank

Guar ant ees. Certain recomendati ons were al so nade with regard

to legislation in order to destroy any trans-boundary novenent of

hazardous wastes or other wastes and to punish such illega

trafficking stringently.

14. The matter rested there and only interimdirections were
given fromtine to tine till it surfaced again before the Court

on 25th January, 2003. On this occasion, the focus of this Court
was directed towards the presence of hazardous waste oil in 133
containers lying at Nhava Sheva Port, as noticed by the High

Powered Conmittee. On the directions of the Court, the oi
contained in the said 133 contai ners was sent for |aboratory test

to determ ne whether the sane was hazardous waste oil or not.

After such examination it was found to be hazar dous wast e. s
Considering the detailed report submtted by the Commi ssioner of

Cust ons (I nports), Munbai , and t he Moni t ori ng Conmi t t ee, and
after heari ng | ear ned counsel for t he parties, this Court
observed that the issue to be determined in the proceedi ngs was

limted to the environnent and in giving proper directions for

dunpi ng consi gnment s in questi on, havi ng regard to t he
precautionary principle and poll uter-pays principle. The main
guestion bef ore t he Court was whet her only a direction was

required to be issued for the destruction of the consignment in

order to protect the environnment and, if not, in what other

manner could the consignnents be dealt with. Havi ng consi der ed
the provisions of the Basel Convention on the Control of Trans-

Boundary Movenent of Hazardous Wastes and their disposal, and the

report of the Monitoring Cormitting recommendi ng destruction of

the consignnents by incineration, but also keeping in mnd the

fact that inport of waste oil was pernitted for the purpose of

recycling, this Court directed that where the consignnment was

found fit for recycling, the same should not be destroyed, but



recycling shoul d be permtted under t he supervi si on of t he
Moni t ori ng Conmittee. However, it was al so recor ded t hat if
recycling was not considered advi sable by the Governnment, the

sai d consi gnnent woul d al so have to be destroyed by incineration

al ong with ot her consi gnment s. In such a case t he cost of

i ncineration was to be borne by the Governnent.
16

15. Taking further note of the precautionary principle formng
part of the Vienna Declaration and also having regard to the

pol l uter-pays principle, this Court directed that it would be
feasible to dispose of the oil under the supervision of the
Monitoring Committee by incineration which would have no i npact

on the environnent. It was directed that the 133 containers in
question be destroyed by incineration as per the recomendati ons

of the Monitoring Conmittee and under its supervision, at the

cost of t he i mporter whi ch was assessed by t he Moni t ori ng
Conmittee at Rs.12/- per kilo, which would have to be paid by the

i mporters in advance. In the order dated 9th My, 2005, this
Court took up for consideration the Fifth Quarterly Report of

March 2005, filed by the Monitoring Committee fromwhich it was

seen that the waste oil contained in the 133 containers had not

been destroyed in ternms of the direction given on 5th January,

2005, on account of non-paynent of the cost of incineration by

the inporters. None of the inporters had nade the paynent for

i nci neration, though, a direction had been given to deposit the

cost of incineration within four weeks fromthe date of the

or der. However, while taking serious note of non-paynent of the
incineration cost, this Court also felt that the destruction of

the waste oil could not be delayed any further and directed

i medi at e destruction of the waste oil in terns of order dated
17

5th My, 2005, by t he Moni t ori ng Conmittee and for t he sai d
pur pose the cost of incineration was to be initially borne by the
Cust ons Depart nment, to be recovered from t he i nporters

Si mul t aneously, a further opportunity was given to the inporters



to deposit the cost of incineration with the Minitoring Conmittee
within two weeks, failing which they were directed to remain
present in the Court on 18th July, 2005, and to show cause why
proceedi ngs for contenpt should not be taken against them The
Monitoring Conmittee was directed to file a report in that regard

on the next date.

16. One ot her aspect was al so taken note of with regard to the

directions given to the Jawaharlal Nehru Port Trust, Mmnbai Port

Tr ust and t he Conmi ssi oner of Cust ons, to furni sh requisite
information with regard to the 170 containers, which were |lying
uncl aimed, to the Mnitoring Committee. Since the same had not
been filed within four weeks, as directed, the Chairperson of the
Jawahar !l al Nehru Port Trust, the Munbai Port Trust and the Chi ef
Conmi ssi oner of Cust ons Depart ment , wer e directed to file
personal affidavits as to why the order of the Court had not been
conplied with. Subsequently, suo-nbtu contenpt proceedings, being
No. 155 of 2005, in Wit Petition(CQ No. 657 of 1995, wer e
initiated for non-conpliance of the directions contained in the
order of 9th May, 2005.
18
17. As far as the suo-npotu contenpt proceedi ngs are concer ned,
the sane are an off-shoot of the various orders passed in the
Wit proceedi ngs and t he sane  will have to be consi der ed
separately fromthe reliefs prayed for in the wit petition
itself.
18. At the very beginning of this judgnent we have set out the
reliefs prayed for in the wit petition, which, inter alia,
include a prayer for a direction upon the Union of India to ban
imports of all hazardous/toxic wastes and for a further direction
to amend the rules in confornmity with the BASEL Convention and
Articles 21, 47 and 48A of the Constitution. Apart fromthe

above, a declaration has al so been sought that w thout adequate



protection of t he wor ker s and t he public and wi t hout any

provi si on of sound envi ronnent managenent of di sposal of

hazar dous/t oxi c wast es, t he Hazar dous Wast es (Managenent &

Handl i ng) Rules, 1989, are violative of the Fundamental Rights

guar ant eed under t he Constitution and, therefore

unconstitutional

19. Si nce the proceedi ngs becane a continui ng mandanus, this

Court fromtime to time took up several issues emanating fromthe

first prayer in t he Wit petition to ban i mports of al
19

hazar dous/t oxi ¢ wast es. However, in the process, one of the

Conventions, nanely, the inpact of the MARPCOL Convention, though
referred to, was not decided and |l eft for decision at the fina

heari ng.

Accordingly, that aspect of the matter has to be decided also in

t hese proceedi ngs.

20. In one of the earlier orders passed on 5 th May, 1997, two
Hon’ bl e Judges had occasion to deal with the enornobus generation
of hazardous wastes in the country each day and Their Lordships
wer e of t he opi ni on t hat t he sai d fact al one i ndi cated
sufficiently the nagnitude of the problemand the pronptitude
with which it was needed to be tackled before the damage becane
irreversible. Their Lordshi ps observed that pronpt action was
required to be taken, not only by the Central Governnent, but

al so by the State Governnments and the Central and the State

Pol  uti on Control Boards. Accordingly, notice was given to al
the State CGovernments and the State Control Boards to file their
replies, and directions were also given that with effect from
that date no authorization/ perm ssion would be given by any
authority for the inport of wastes which had al ready been banned
by the Central Government or by any order nmade by any Court or

any other authority. In addition, it was also directed that with



20
effect fromthe date of the order, no inport would be nmade or
permitted by any authority or any person of any hazardous waste,
whi ch was al ready banned under the Basel Convention or was to be
banned subsequently, with effect fromthe date specified therein.
Notice was al so issued to the State Governments to show cause as
to why an order should not be made directing closure of the units
utilizing the hazardous wastes where provision had al ready been
made for requisite safe disposal sites. In addition, the State
Governments were also directed to show cause as to why i medi ate
orders should not be made for the closure of all unauthorized

hazar dous waste handling units.

21. Thereafter, during the pendency of the matter, a fresh
Speci al Leave Petition was filed, being SLP(C) No.16175 of 1997

by Dr. Surendra Dhelia against the Union of India and others
regarding inport of contam nated waste oil and their disposal
since despite directions given to the State Governnents and the
Union of India, no affidavits were forthconing and, as a result,
on 4th February, 2002, a direction was given to the Secretary in
the Mnistry of Environnent and Forests to file affidavits in
compliance with the orders passed on 14th Septenber, 2001 and 3rd
Decenber, 2001. A sum of Rs. 10,000/- was al so i nposed as costs

agai nst the Mnistry of Environnent and Forests.
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22. The matt er came up again bef ore t he Court on 24t h
Sept enber, 2003, in which t he HWMH Rules
1989, fell for consideration having regard to Section 11 of the
Cust ons Act , 1962, whi ch enpower s t he Central Gover nient to

prohi bit either absolutely or subject to such conditions as may

be specified in the notification, the inport and export of the

goods, if satisfied that it is necessary so to do for any of the

pur poses stated in Sub-Section (2). Si nce on behal f of the
Central Governnment it was submitted that the inport of 29 itens

had al ready been prohibited under Schedule 8 of the Hazardous



Waste Rules, the Court directed the Central Covernment to issue a

notification wi t hout further del ay under Secti on 11 of
Custons Act, 1962, prohibiting the inport of the said 29 itens.

Their Lordships also noted that the BASEL Convention had banned

76 itens. Their Lordships were of the view that the remaining

itens were also required to be exanmined and, if necessary, to

i ssue additional notifications to

comply with any ban that may have been inposed in respect of

remaining itens.

23. VWhat is nore inportant is the fact that the Hon’ bl e Judges
took note of the provisions of the Hazardous Waste Rul es which
all owed inport of certain items subject to fulfillment of certain

condi tions. Thi s Court directed t hat bef ore t he i mport

consi gnnment was cleared, the requisite notification was to be

i ssued naking the conpliance of the said conditions nmandatory.

In particul ar, in par agr aph 7 of Thei r Lordshi ps’ orde
direction was given to the Conpetent Authority to the effect that

whi | e di sposi ng of hazardous waste, in exercise of power under

Sections 61 and 62 of the Major Port Trusts Act, 1963, they were

required to ensure that the HWMH Rules, as amended up to

date, and in particular, Rules 19 and 20 thereof, were conplied

Wi t h.

24. The said direction becones relevant in relation to the

third prayer made in t he Wit petition, as referred
her ei nabove, relating to the constitutionality of the HWMH

Rul es, 1989. One thing is clear that even at the interim stage,

there was no chall enge as such to the constitutionality of the

aforesaid Rules and that, on the other hand, directions were

given by the Court to ensure conpliance thereof.

25. Then came t he orders rel ating to t he i mport of

cont ai ners of hazardous waste oil, in the garb of |ubricating

t he

ed

r 1
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oil, which led to the appointment of a Mnitoring Conmittee to
oversee the destruction by incineration of the waste oil, as well
as the containers thereof. Detai | ed orders havi ng been passed in

rel ation to t he destruction of t he wast e and hazar dous 0Oi
23

inmported into the country in the garb of lubricating oil, and the
directions given to the Mnitoring Commttee regardi ng re-export
of the sane, we will consider the inpact of the MARPOL Convention

agai nst such backgr ound.

26. The MARPOL Convention, normally referred to as "MARPCL
73/ 78", may be traced to its beginnings in 1954, when the first
conference was held and an International Convention was adopted
for the Prevention of Pollution of Sea by G| (O LPQ). The sane
came into force on 26th July, 1958 and attenpted to tackle the
probl em of pollution of the seas by oil, such as,
(a) crude oil;
(b) fuel oil;

(c) heavy diesel oil; and
(d) | ubricating oil

27. The first Convention was anended subsequently in 1962

1969 and 1971, linmiting the quantities of oil discharge into the

sea by G| Tankers and also the oily wastes fromuse in the

machi nery of t he vessel . Prohi bited zones wer e est abl i shed
extending the setting up of earnmarked areas in which oil could be

di scharged, extending at least 50 nmiles fromthe nearest |and.

In 1971, rem nders were issued to protect the Great Barrier Reef

of Australi a. 1973 saw t he adoption of t he I nternationa
Convention for the Prevention of Pollution from Ships. The said

Convention, comonly referred to as MARPCL, was adopted on 2nd
24

Novenber, 1973, at t he I nt ernati onal Marine  Organization and

covered pollution by :

(i) oil;

(ii) chemi cal s;

(iii) harnful substances in packaged form
(iv) sewage; and

(v) gar bage



Subsequently, the 1978 MARPCL Protocol was adopted at a

Conf erence on Tanker Safety and Pollution Prevention in February,

1978.
28. The overall objective of the MARPOL Convention was to
compl etely elimnate pol lution of t he mari ne envi ronnent

di scharge of oil and other hazardous substances from ships and to
m ni m ze such discharges in connection with accidents involving
ships. The MARPOL 73/78 Convention has six Annexures containing
detail ed regul ations regardi ng perm ssible di scharges, equi pnent
on board ships, etc. They are as follows

Annex | : Regulations for the Prevention of Pollution by
Gl, 2 Cctober, 1983.

Annex Il : Regulations for the Control of Pollution by
Noxi ous Liquid Substances (Chemicals) in Bulk, 6 April
1987.

Annex 11l : Regul ations for the Prevention of Pollution by
Har nful Substances Carried by Sea in Packaged Form 1 July
1992.

Annex |1V : Regulations for the Prevention of Pollution by
Sewage from ships, 27 Septenber 2003.

Annex V. Regulations for the Prevention of Pollution by
Gar bage from Ships, 31 Decenber 1988

Annex VI : Regulations for the Prevention of Air Pollution
from Ships and Nitrogen oxide. WIl enter into force on 19
May 2005

29. Apart fromthe said Regul ations, the MARPOL Convention

al so contains various Regulations with regard to inspection of
ships in order to ensure due conpliance with the requirenents of

t he Conventi on.

30. India is a signatory, both to the BASEL Convention as al so

the MARPOL Convention, and is, therefore, under an obligation to

ensure that the sane are duly inplenented in relation to inport

of hazar dous wast es into the country. As we have

earlier, the BASEL Convention prohibited the inport of certain

by

noti ced

25



hazar dous substances on which there was a total ban. However ,
some of the other pollutants, which have been identified, are yet

to be notified and, on the other hand, in order to prevent

pol lution of the seas, under the MARPOL Convention the signatory

countries are under an obligation to accept the discharge of oi

wast es from shi ps. What is, therefore, inportant is for the
concer ned authorities to ensure t hat such wast e oi | is not
al | owed to cont ami nat e t he surroundi ng ar eas and al so, if

suitable, for the purposes of recycling, to allow recycling of

t he same under strict supervi si on with entrust ed units

thereafter, to oversee its distribution for reuse.

31. As far as the first two prayers in the wit petition are

concerned, the sane have already been taken care of by the orders

dated 13th Cctober, 1997 and 14th Cctober, 20083. By the first of
the two orders, this Court appointed the H gh-Powered Conmittee

Wi th Prof . M G K Menon as its Chai r man and 14 i ssues
referred to t he said Commi tt ee. After the said Conmmi tt
submitted its Report, another Committee under the Chairmanship of

M. A C. Wadhawan was appointed to enquire into the di sappearance

of hazardous wastes from various ports and contai ner depots, and

the question relating to the working conditions of the worknen

who handl e such wastes. After the Wadhawan Conmittee subnitted

its Report, various directions were given with regard to the

handl i ng of such hazar dous wast es. Furt her nor e,
contamination risks involved in ship breaking also cane into

focus in the light of the provisions of the Hazardous Wastes

Rul es, 1989, and directions were given as to how ships, which

were carrying wastes, were to be dealt with before entering into

I ndi an waters, which included the prohibition on the exporting

country to export such oil or substance w thout the concurrence

and cl earance fromthe inporting country. During the course of

26

and,

wer e

ee

t he

heari ng, an i ssue was rai sed by M. Sanj ay Pari kh, | ear ned
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counsel appearing for the petitioner, that sone conditions nmay be

laid down in relation to vessel s containing hazardous wast es

entering I ndi an wat er s wi t hout pr oper conpl i ance with t he
provi sions of the BASEL and the MARPOL Conventions. However,

since the question of ship breaking and distribution of hazardous

wast es are bei ng consi der ed separately in t he cont enpt
proceedi ngs, in these proceedi ngs we expect and reiterate that

the directions contained in the BASEL Convention have to be

strictly followed by all the concerned players, before a vesse

is allowed to enter Indian territorial waters and beach at any of

the beaching facilities in any part of the Indian coast-Iine. In
case of breach of the conditions, the authorities shall inpose

the penalties contenpl ated under the nunicipal |aws of I|ndia.

32. The directions contained in the second order is based on

the polluter pays principle, which is duly recognized as one of

the accepted principles for dealing with violation of the BASEL
Convention and the HWMH. Rules, 1989, and the same will be

appl i cabl e whenever such viol ati ons occur. However, till such
time as a particular product is identified as being hazardous, no

ban can be inposed on its inport on the ground that it was

hazar dous. Such import will, however, be subject to all other
statutory conditions and restrictions, as may be prevailing on

the date of inport. Accordingly, the general prayer nade in the

wit petition that the Governnent of India should put a total ban

on al | hazar dous wast es, can be appl i ed in respect of
hazar dous wastes as have been identified by the BASEL Convention

and its Protocols over the years and/or where inport into the

country have been restricted by the nmunicipal laws of India. In

respect of such banned items, directions have already been given

in the order dated 13th October, 1997, to issue a notification to

ban the inport of such identified hazardous substances. In the

event, any other itens have since been identified, the Centra

Government is directed to issue appropriate notifications for

28
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banni ng the inport of such hazardous substances as well.

33. The third prayer, that in the event of non-conpliance, the
provi sions of the Hazardous Wastes (Managenent & Handling) Rules,

1989, shoul d be decl ared as unconstitutional, cannot be granted,

since the sane are in aid and not in derogation of the provisions

of Articles 21, 39(e), 47 and 48A of the Constitution. In fact,

as nentioned herei nabove, even at the interim stage, directions

were given for conpliance with the said Rules, particularly in

the matter of destruction of the waste oil contained in 170

containers by incineration at the cost of the inporter

34. The wit petition has been entertained and has al so been

treated by al | concer ned not as any ki nd of adversari al
29

litigation, but litigation to pr ot ect t he envi r onnment from

cont am nati on on account of attenpts made to dunmp hazar dous

wastes in the country, which would ultimately result in the

destruction, not only of the environment, but also the ecol ogy as

well and, in particular, the fragile marine bio-diversity al ong

the Indian Coast-line. The petitioner Foundation has played a

very significant role in bringing into focus some very serious

questions involving the introduction of hazardous substances into

the country, which needed the Courts’ attention to be drawn

havi ng regard to t he BASEL Conventi on, ai ned and protecting

mari ne bi ol ogy and countries having coast-lines al ongsi de seas

and oceans.

35. The Wit petition is, t her ef or e, di sposed of by

reasserting t he interim directions gi ven with regard to t he

handl i ng of hazardous wastes and ship breaking in the various
orders passed in the wit petition fromtinme to tinme and, in
particular, the orders dated 13th October, 1997 and 14th Cctober,
2003. The Central Governnment is also directed to ban inport of

al |l hazardous/toxi c wastes which had been identified and decl ared



to be so under the BASEL Convention and its different protocols.

The Central Governnment is also directed to bring the Hazardous

Wast es (Managenent & Handling) Rules, 1989, in line with the

BASEL Convention and Articles 21, 47 and 48A of the Constitution.
30

The further decl aration sought for t hat wi t hout
e

protection to the workers and public, the aforesaid Rules are
viol ative of the Fundanental Rights of the citizens and are,
t herefore, unconstitutional, is, however, rejected in view of

what has been di scussed herei nabove.

36. In the peculiar facts of the case, there will be no order

as to costs.

adequat

(J. CHELAMESWAR)
New Del hi
Dated: 6th July, 2012.
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Hon' bl e M. Justice Altamas Kabir, pronounced the
j udgnent of the Bench conprising H's Lordship and Hon' bl e

M. Justice J. Chel aneswar.
In terms of the signed judgnent,

di sposed of.

the wit petition

(Chet an Kunar) (Jugi nder Kaur)
Court Master Assi stant Regi strar
(Si gned Reportabl e Judgnent is placed on the file)
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