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I HE SUPREME COURT OF | NDI A
L

NT I

ClVIL ORI G NAL JURI SDI CTI ON

I.A NCS.61 & 62 OF 2012
I'N

WRIT PETITION (C) No.657 of 1995

RESEARCH FOUNDATI ON FOR SCI ENCE, ... PETITI ONER
TECHNOLOGY AND NATURAL RESOURCE
PQLI CY
VS.
UNTON OF I NDI A & ORS. ... RESPONDENTS
ORDER

ALTAMAS KABI R, J.

1. On 6th July, 2012, Wit Petition (Gvil) No.657 of 1995 filed by
the Research Foundation for Science, Technology and Natural Resources
Pol i cy was di sposed of by this Court. |.A No.61 of 2012 which had been

filed by Ms Best GCasis Ltd. on 9th May, 2012, and |I.A No.62 of 2012 filed
by Gopal Krishna on 18th June, 2012, were heard separately since in the
said applications relief was prayed for in respect of a specific ship naned
"Oriental N cety" (fornerly known as Exxon Val dez), which had entered into
Indian territorial waters and had sought the pernission of the Gujarat
Pol I uti on Control Board and the Gujarat Maritinme Board to allow the ship to
beach for the purpose of dismantling. Such relief would, of course, be
subject to conpliance with all the fornalities as required by the judgnments
and orders passed by this Court on 14th Cctober, 2003, 6th Septenber, 2007
and 11th Septenber, 2007 in the Wit Petition. The Applicant, Ms Best
Casis Ltd. is the purchaser of the said ship.

2. Another prayer was for a direction to the above-nmentioned
Aut horities and the Atom c Energy Regulatory Board to inspect the ship and
to pernmit it to enter into Indian territorial waters and allowit to anchor
in Indian waters, which has been rendered redundant, since, as submitted by
Ms. Hemanti ka Wahi, |earned Standing Counsel for the State of GQGujarat, the
sai d stages have already been conpleted and the ships is anchored outside
Al ang Port.

3. After the application had been filed, the Union of India in its
M nistry of Environment and Forests, and the Gujarat Maritine Board, were
directed to file their respective responses thereto.

4. Appearing on behalf of the Union of India in its Mnistry of
Envi ronment and Forests, M. Ashok Bhan, |earned Senior Advocate, subnitted
that an affidavit had been affirnmed by Shri M Subbarao, Director, Mnistry
of Environnent and Forests, in which it had been disclosed that a Technica
Expert Committee (TEC) had been appointed pursuant to the directions
contained in the order dated 6th Septenber, 2007, passed by this Court in
the Wit Petition. The said Conmittee Report dealt in great detail wth
the hazards associated with the ship breaking industry, occupational and
health issues, social welfare activities of workers, occupational hazards
associated with breaking of different categories of ships of special



concern, handling of hazardous material and the role and responsibilities
of various defaulters. M. Bhan subnmitted that the said Report also focused
on ships of special <concern in assessnent of hazardous wastes and
potentially hazardous materials. It was urged that a definite procedure
for anchoring, beaching and breaking of ships had been laid down in the
Report of the Conmittee which is applicable to ship-breaking activities in
all the coastal States of India. In fact, it was pointed out by M. Bhan
that the procedures reconmended by the Cormittee were already in force and
interms of the order dated 6th Septenmber, 2007, the Report of the
Conmittee is to remain in force until a conprehensive Report, incorporating
the recomrendati ons of the Conmittee, was formulated. In addition, M.
Bhan subnitted that in conmpliance with this Court’s order dated 14th
Cctober, 2003, the Union of India, in its Mnistry of Steel, has
constituted an Inter-Mnisterial St andi ng Moni t ori ng Conmittee to
periodically review the status of inplenmentation of the recomendations of
the Techni cal Expert Committee.

5. M. Bhan subrmitted that the provisions of the Basel Convention
relating to the disposal of hazardous wastes are being strictly followed
and as far as the present ship is concerned, it was for the GQujarat
Maritime Board, which is the concerned |ocal authority to take a decision
for anchoring and subsequent beaching and dismantling of the ship, in
strict conpliance with the directions contained in the order passed by this
Court on 6th Septenber, 2007.

6. M. Bhan also referred to an affidavit affirned on behalf of the
M nistry of Shipping, in which it was stated that for permtting a vessel
to anchor, inspection is to be carried out by the State Maritine Board in
consultation with the State Pollution Control Board and Custons Departnent.
In the affidavit, it has been specifically averred that an inspection of
the vessel had been carried out by the Gujarat Maritine Board and it was
found that the ship had been converted froman oil tanker to a bulk carrier
in 2008 and there was no sign of any hazardous/toxic substance on board. It
was also stated in the affidavit that the Board had given its "no
objection" for beaching of the ship and the Mnistry of Shi ppi ng,
therefore, had no say in the natter.

7. Appearing for the CGujarat Pollution Control Board, Gandhi nagar, M.
Hemanti ka Wahi submitted that in keeping with the directions contained in
the order passed by this Court on 6th Septenber, 2007, an Inter-Mnisterial
Conmittee and Standing Mnitoring Committee to review the status of
i mpl ementation of the directions of this Court fromtinme to time, had been
constituted. However, as a matter of precaution, the Gujarat Pollution
Control Board had not recommended that perm ssion be granted to the vessel
in question to anchor, until further orders were passed by this Court in
the pending Wit Petition. M. Wahi submtted that in the order dated 6th
Septenber, 2007, this Court had recomended the formul ati on of a
conpr ehensi ve code to govern the procedure to be adopted to allow ships to
enter into Indian territorial waters and to beach at any of the ports in
India for the purpose of dismantling. However, till such code cane into
force, the officials of the Gujarat Maritime Board, the concerned State
Pol I ution Control Board, officials of the Custons Departnent, National
Institute of Cccupational Health and the Atomic Energy Regulatory Board,
coul d oversee the arrangenments. Ms. Wahi subnmitted that the application for
recomendation for anchoring could be decided in view of the aforesaid
order dated 6th Septenber, 2007, and the TEC Report which had been accepted
by this Court vide the said order, with liberty to file a response to the
application at a later stage, if required.

8. Ms. Wahi then referred to the affidavit affirmed on behalf of the
Gujarat Maritime Board by Capt. Sudhir Chadha, Port O ficer, Ship Recycling
Yard, in the Gujarat Maritine Board at Alang. M. Wahi submitted that in
terns of the directions given on 25th June, 2012, on the application of Ms
Best Qasis Ltd., the Gujarat Maritinme Board instructed the conpany to bring
the vessel to the Port area of Alang for inspection. Ms. Wahi subnitted
that when the vessel arrived outside the Port area of Alang on 30th June,
2012, officers of all concerned departnents, including the Gujarat Maritinme
Board, the Gujarat Pollution Control Board, Custons Departnment, Explosives
Department, Atom c Energy Regulatory Board, went on board the ship to



i nspect and ascertain that there was no hazardous/toxic substance on it.
Ms. Wahi submitted that upon inspection, nothing hazardous or toxic was
di scovered on the vessel, which was found to be in conformity wth the
docunents submitted for desk review The GQuj ar at Maritime Boar d,
therefore, certified that the ship was fit for breaking/disnantling and
beachi ng perm ssion woul d be given after following the procedure laid down
by TEC and approved by this Court in its order dated 6th Septenber, 2007

9. The reconmendations of the Gujarat Maritinme Board and the Qujarat
Pol I uti on Control Board to allow the vessel to beach at Alang was hotly
contested by M. Sanjay Parikh, |earned Advocate appearing for t he

Petitioner, Research Foundation for Science, Technol ogy and Nat ur a
Resources Policy. M. Parikh wurged that while disposing of the Wit
Petition on 6th July, 2012, this Court had directed the Union of India and
the Respondents concerned to follow the procedure which had been laid down
in the Basel Convention in the nmatter of ship-breaking, which often
generated large quantities of toxic waste. M. Parikh subnmtted that none
of the safeguards which had been put in place by the Basel Convention had
been conplied with or followed in pernmitting the Oriental N cety to enter
into Indian territorial waters. M. Parikh submtted that under the Base
Convention, the country of export of the ship was required to inform the
country of inport of the novenment of the ship in question and that it was
non- hazardous and non-toxic. M. Parikh submtted that in the instant case
such intimati on was neither given nor was the ship certified to be free
from hazardous and toxic substances.

10. It was also urged that the owners of the vessel were required to
obtain clearance fromthe Governnent of India to bring the ship into Indian
territorial waters, which was dependent upon the availability of |andfil
facilities, as also facilities for beaching. M. Parikh submtted that it
is only after conpletion of the aforesaid requirenents, that the ship could
be allowed entry into Indian territorial waters and to beach at any of the
shi p- breaki ng yards at any of the Ports designated for such purpose. M.
Pari kh submitted that in the absence of proper conpliance with the norns
|aid down in the Basel Convention, the vessel ought not to have been
permtted to enter into Indian territorial waters or the Port area at Al ang
by the Gujarat Pollution Control Board and the Gujarat Maritinme Board. M.
Pari kh further submtted that now the vessel had been permitted to enter
the Al ang Ship-breaking Yard, further steps to dismantle the ship should
not be pernmitted, without definite steps being taken to ensure that there
were no hazardous substances on board the ship or that the ship itself was
not a hazardous object.

11. M. Parikh further submitted that if during the dismantling of the
ship any toxic or hazardous materials were found on board the ship or was
found to be an integral part of the ship, adequate precautionary neasures
shoul d be taken inmediately to neutralize the sane either by incineration
or by creating adequate landfills for disposal of such waste.

12. We have carefully considered the subm ssions nade on behalf of the
respective parties in the light of the submssions made on behalf of
Applicant, Ms Best QOasis Ltd., the owner of the vessel in question, that
huge denurrage charges are being incurred by the ship owner each day. W

are of the view that once cl earance has been given by the State Pollution
Control Board, State Maritime Board as well as the Atomi c Energy Regulatory
Board for the vessel to beach for the purpose of dismantling, it has to be
presunmed that the ship is free from all hazardous or toxic substances
except for such substances such as asbestos, thernocol or electronic
equi pnent, which nay be a part of the ship’'s superstructure and can be
exposed only at the tine of actual dismantling of the ship. The reports
have been submitted on the basis of actual inspection carried out on board
by the above-nentioned authorities, which also include t he Cust ons
aut horities. The Atomic Energy Regulatory Board has cone up with
suggestions regarding the renoval of certain itens of the ship during its
dismantling. The suggestions are reasonable and |ook to balance the
equities between the parties.

13. We, therefore, dispose of the two | As which we have taken wup for
hearing and direct the concerned authorities to allow the ship in question



to beach and to pernit the ship owner to proceed with the dismantling of
the ship, after conplying with all the requirements of the Gujarat Maritine
Board, the Gujarat Pollution Control Board and Atomc Energy Regulatory
Board. It is nmade clear that if any toxic wastes enbedded in the ship
structure are discovered during its dismantling, the concerned authorities
shal |l take inmedi ate steps for their disposal at the cost of the owner of
the vessel, Ms Best Qasis Ltd., or its nom nee or noninees.

14. Before parting with the matter, we would like to enphasize that in
all future cases of a simlar nature, the concerned authorities shal
strictly conply with the norns laid down in the Basel Convention or any
ot her subsequent provisions that nmay be adopted by the Central Governnent
in aid of a clean and pollution free maritine environment, before
permitting entry of any vessel suspected to be carrying toxic and hazardous
material into Indian territorial waters.

15. There will be no order as to costs.
............................................................... J.
(ALTAMAS KABI R)
............................................................... J.
(J. CHELAMESWAR)
New Del hi
Dated: 30th July, 2012.
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