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Petition(s) for Special Leave to Appeal (Civil) No(s).17028/2003

(From the judgenent and order dated 03/03/2003 in MA No. 136/1997
of The H GH COURT OF JHARKHAND AT RANCHI)

M S. BUI LDERS ENTERPRI SES Petitioner(s)
VERSUS
UNION OF I NDI A & ORS. Respondent ( s)

(Wth prayer for interimrelief and office report )
Date: 23/10/2007 This Petition was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE A K. MATHUR
HON BLE MR JUSTI CE MARKANDEY KATJU

For Petitioner(s) M. Kaushi k Poddar, Adv.
M. Rudreshwar Singh, Adv.
M. Copal Kumar Jha, Adv.
M. Kumar Ranj an, Adv.
M. Saurabh Jain, Adv.
M. Sanjay Jain, Adv.

For Respondent (s) M. B. Dutta, ASG
M. Ashok Bhan, Adv.
Ms. Rajni Ohri Lal, Adv.
M. R C Kathia, Adv.
Ms. Varuna Bhandari Gugnani, Adv.
Ms. Anil Katiyar, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

Leave granted.

The appeal is dismssed in ternms of the signed order.

costs.

(Ajay Kr. Jain)
Court Master

(Signed order is placed on the file)
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 4972 OF 2007
(Arising out of SLP(C) No. 17028 of 2003)
Ms. Builders Enterprises Appel | ant
Ver sus
Union of India & Os. c Respondent s

ORDER

No order as to

(Vi jay Dhawan)
Court Master



Heard | earned counsel for the parties.

Leave granted.

This appeal is directed against the judgnent and order dated 3.3.2003
passed by | earned Single Judge of the Hi gh Court of Jharkhand at Ranch
whereby the | earned Single Judge set aside the order dated 24.1.1997 passed by
the Sub-Judge 1V at Ranchi in Money Suit No. 11 of 1993 whereby the Sub-Judge
all oned the prayer of the plaintiffs-appellant and granted interiminjunction
restraining the defendant-respondent to proceed with the notice and refer the
di spute to the arbitrati on by appointing an Arbitrator

It is alleged that the Chief Engi neer, Lucknow Zone, Mlitary
Engi neering Service Departnent invited tenders for construction of one R C. C
overhead tank of 2 |akh gallons capacity at Khojatoli in the District of Ranchi in
the State of Bihar (now in Jharkhand) on rates and terns and conditions
provided in the contract. The tender of the plaintiff-appellant was accepted and
an agreenent dated 18.4.1990 was entered into between the plaintiff-appellant
and defendant No.2 on behalf of the respondent-Union of |India. The agreenent
provi ded for conmencenment of the aforesaid work on and from 22.5.1990 and

conpl etion thereof by 21.5.1991 which was extended till 31.3.1992 with nornal
terns and conditions. It is alleged that the plaintiff-appellant commenced its

work and took all preparatory nmeasures such as engagenent of engineers and

other technical personnel, supervisors, |abourers and other staff necessary for
the purpose, and al so obtained the required material, nachinery and ot her

equi pments. It is alleged that it was obligatory on the defendants No. 2 and 3 to
handover the site in question upon which the proposed construction was to be

made to and in favour of the appellant within the time prescribed, and to supply
the design for construction of various stages beginning with the design of the
foundation for the aforesaid constructi on of proposed overhead tank and to nake
available to the plaintiff-appellant adequate supply of water and electricity. The
plaintiff-appellant subnmitted that while the work was in full sw ng, due to
various defaults and negligence and delay on the part of defendants No. 2 and 3,
whi ch included nmaking available to the plaintiff defective and wong designs for
construction of the aforesaid water tank and failure to supply adequate quantity
of water required for construction of the said tank and stopping of work by the
Assi stant Garrison Engi neer, Ranchi for reason of inpending change in design of

foundation, the plaintiff-appellant had to suspend the work sonme tinme in



Sept enber and the begi nning of October, 1991. It was only on 15.10.1991 t hat
the plaintiff-appellant was supplied with the change in design of foundation and
the respondents thereupon asked the appellant to restart the work all over again
according to the changed design in contravention of the terns and conditions
subsi sting between the plaintiff and the defendants as per the work order. It is
al | eged that consequent upon the unauthorized change in the design of the
foundation of the said R C.C. overhead tank under construction as lately as on
15.10. 1991 by the change in design on the foundation itself, the whole work

woul d have to be started all over again. On 11.11.1991 the plaintiff-appellant
brought to the notice of the defendant No. 2 that the Assistant Garrison Engi neer

Ranchi had stopped further progress of the work for an indefinite period till the
suspected wong design was confirmed and rectified. The appellant-plaintiff also
protested that the said change in design would result in abnornmal increase in the
cost of the execution of the said contract and requested for extension of time til
15.10.1992. On 14.7.1992 discussions were held between defendant No. 3 and

the plaintiff’s partner Roshan Lal Bhatia. The plaintiff-appellant apprised the
defendant with the difficulties in the defective designs and change in designs
made bel atedly. Defendant No. 3 agreed that they will recommend to the higher
authorities for extension of time for conpletion of work till 31.12.1992. The
defendant No. 3 by letter dated 7.5.1992 conmuni cated to the appel |l ant about
extension of period of conpletion till 20.5.1992, i.e., allowing to the appellant a
period of nerely 13 days for construction of the said R C.C. overhead tank of 2

| akh gal |l ons capacity which was not only inpracticable and unreasonabl e but

al so i npossible to be acconplished. Therefore on account of serious disputes the
work could not be conpleted and it is alleged that the work was got conpl eted by
some other contractor. It is alleged that in the meanwhile, the plaintiff-appellant
had suffered loss to the tune of Rs. 8.25 | akhs, and hence the appellant after
giving a notice under Section 80 C.P.C. filed a suit for recovery of the aforesaid
anount alongwith interest and val uati on was done at Rs. 8,74,500/- for the

pur poses of suit.

The suit was contested by the defendant-respondent who inter alia took
the plea that as per Cause 70 of the Agreenment, the parties have to go for
arbitration and the suit cannot proceed. Thereafter an injunction was granted by
the Trial Court restraining the defendant-respondent from proceeding to appoint

the arbitrator.
Agai nst the order dated 23.1.1996 of the Sub-Judge, Ranchi, an appea



was preferred by the respondent-Union of India before the H gh Court. By the
i mpugned order the Hi gh Court has set aside the order passed by the Sub-Judge.
Hence, the present appeal by special |eave.

Before dealing with the case, we may quote C ause 70 of the Agreenent
which is the arbitration agreenent between the parties. The relevant part of the
cl ause reads : -

" 70. Arbitration- Al disputes, between the parties to the
Contract (other than those for which the decision of the CWE. or

any other person is by the Contract expressed to be final and

bi nding) shall, after witten notice by either party to the Contract to
the other of thembe referred to the sole arbitration of an Oficer
serving of ficer having degree in Engineering or equivalent or having
passed Final/Di rect Final Exam nation of Sub Division Il of

Institution of Surveyors (India) recognized by the Govt. of India to

be appointed by the authority nmentioned in the tender docunents.

Unl ess both parties agree in witing such reference shal
not take place until after the conpletion or alleged conpletion of the
wor ks or termination or determnation of the Contractor under
Condition Nos. 55, 56 and 57 hereof.

Provided that in the event of abandonment of the Wrks
or cancellation of the Contract under Condition Nos. 52, 53 or 54
hereof, such reference shall not take place until alternative
arrangenents have been finalized by the Governnent to get the
Works conpl eted by or through any ot her Contractor or Agency or

Agenci es. "
Learned counsel for the appellant has submitted that as per Section 34

of the Arbitration Act, 1940 where any party to an arbitration agreenent or any
person cl ai mi ng under hi m conmences any | egal proceedi ngs agai nst any ot her
party to the agreenment or any person claimng under himin respect of any matter
agreed to be referred, any party to such | egal proceedings may, at any tinme before
filing a witten statenment or taking any other steps in the proceedings, apply to
the judicial authority before which the proceedings are pending to stay the
pr oceedi ngs.

Learned counsel submitted that since the defendant had filed a witten

statenent in the suit Section 34 of the Arbitration Act coul d not be invoked.



Learned counsel for the appellant further submtted before us that the
def endant -respondent had failed to appoint an arbitrator although the plaintiff
served a notice on 11.6.1992 to the defendant asking it to refer the dispute for
arbitration. Inreply to the said letter the defendant sent a reply dated 23.7.1992
stating that in view of Clause 70 the dispute could be referred for arbitration only
after conpletion of the work. Since the defendant refused to refer the dispute to
arbitration the plaintiff-appellant after serving notice to the defendant under
Section 80 C.P.C. resorted to the renedy of a suit. It is subnitted that now t he
def endant who coul d have appointed the Arbitrator under C ause 70 of the
Agreenment, has lost the ground and right to appoint the arbitrator since the
appel lant had already filed a suit for recovery of nobney as damages suffered by
himfor inconplete work of the RC C. tank and a witten statenent had been
filed in the suit. Learned counsel for the appellant submtted that even in the

witten statenent filed by the defendant-respondent they did not point out
whet her they have got the work conpl eted by any other agency or whether they

were justified in doing so or not. Hence it is alleged that the defendants-
respondent have lost the right to now appoint an arbitrator and resolve the
di sputes through arbitration

In our opinion it is very clear fromthe order dated 23.1.1996 passed
by the | earned Sub-Judge, Ranchi that the defendants-respondent was ready and
willing to go for arbitration but earlier they could not appoi nt the arbitrator
because of non-conpletion of the work as it was premature. However, now the
wor k has been conpl eted by another party and therefore the defendants-
respondent are ready and willing to refer the dispute to arbitration. It was
submitted by the respondent that Section 34 of the Arbitration Act, 1940 was
attracted to the facts of this case, and it did not prohibit the Sub-Judge in the
present case to appoint an arbitrator. Clause 70 of the Agreenent clearly
contenpl ates that all disputes between the parties to the contract shall, after
witten notice by either party to the contract to the other, be referred to the sole
arbitration of a serving officer having degree in Engineering or equivalent. The
dispute in the present case is whether on account of non-cooperation of the
respondents the work could not be conpleted or whether the fault lies with the
contractor. But at the same tine there is a proviso in the arbitration agreenent

which is very rel evant which contenplates that in the event of abandonment of



the works or cancellation of the contract under condition Nos. 52, 53 or 54
hereof, such reference shall not take place until alternative arrangenents have
been finalized by the Government to get the works conpl eted by or through any
ot her contractor or agency or agenci es.

It is subnmitted by the respondent that initially the respondent could

not act on the notice given by the contractor appellant because at that tinme the
work was inconplete and the alternative contractor had not been appointed to

compl ete the work. However, the work had subsequently been conpl eted by
anot her agency and therefore now the respondent was ready and willing to
appoint an arbitrator. It is submtted that since the work has been conpl eted by
anot her agency, the respondent disclosed to the | earned Sub-Judge that they were
ready and willing to go for arbitration and appoint an arbitrator in terns of
clause 70 of the Agreenent. In our opinion, in this situation, there was not hing
whi ch prevented the Trial Court to appoint an arbitrator in terns of clause 70 of
t he Agreenent.

As regards the subnission of |earned counsel for the appellant that
Section 34 of the Arbitration Act was not attracted since a witten statement had
been filed in the Suit we find no nerit in this submssion. It nmay be noted that
the witten statement filed in the suit was a conposite one, taking both the pleas
that the suit was not maintainable in view of the arbitration agreenment, and al so
denying the plaintiff’'s case on nerits. In our opinion, the words "before filing a
witten statenent” in Section 34 have to be given a purposive and not litera
interpretation. Where such a conposite plea is taken in the witten statenent
Section 34 does get attracted and hence the suit should be stayed. W, therefore,
reject this subm ssion of |earned counsel for the appellant.

Having regard to the facts and circunstances of the case, we now direct

t hat t he Chi ef Engi neer, Lucknow Zone, Mlitary Engi neeri ng Service
Depart ment, Lucknow Cant onnent - 2 shal | appoint any engineer in terns of
Cl ause 70 of the agreenment to resolve the disputes between the parties. The

arbitrator to be appointed, if possible, shall be located at Ranchi so as to
facilitate the appellant contractor to place its claimin a proper manner. |n case,

no officer is available at Ranchi, then the arbitrator appointed shall hold the
arbitration proceedings at Ranchi. The Chief Engineer, Lucknow Zone, Mlitary

Engi neering Service Department, Lucknow Cantonment-2 shall appoint the

arbitrator within a period of two weeks fromthe date of receipt of copy of this



order. The plaintiff-appellant will be free to place the claimbefore the arbitrator
within the tinme provided by the arbitrator. The arbitrator shall enter upon the
ref erence as soon as possible and pass his award as far as possible within a
period of four nonths fromthe date of taking over the arbitration proceedi ngs.
In the above facts and circunstances, the order dated 3.3.2003 passed
by the | earned Single Judge of the Hi gh Court inpugned herein is upheld.

The appeal is dismissed with no order as to costs.

(A K. MATHUR)

( MARKANDEY KATJU)
New Del hi
Cct ober 23, 2007



