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ESSCO FABS PVT. LTD. & ANR ... PETI TI ONERS
VERSUS
STATE OF HARYANA & ANR ... RESPONDENTS

JUDGMENT
C. K THAKKER, J.

1. Leave granted.
2. Both these appeals are filed by the
appel I ant s bei ng aggri eved and di ssatisfied

with the judgnent and order dated April 02

2004, passed by the Hi gh Court of Punjab &

Haryana in Cvil Wit Petition Nos. 1853 of

2003 and 2077 of 2002.

3. To appreci ate t he controversy rai sed
in t he pr esent appeal s, r el evant facts in
nut shell may be not ed.

4. According to the appellant Essco Fabs

Pvt. Ltd. (‘Essco’ for short), the Governnent



of Haryana intended to acquire land for public

pur pose, vi z., for utilization of | and as
residential, commercial and industrial area in

Sector Nos. 11, 12 and 25 Part-11 by Haryana

Ur ban Devel opnent Authority (‘HUDA for short).

For the said purpose, the Governnent issued a

notification under sub-section (1) of Section 4

of the Land Acquisition Act, 1894 (hereinafter

referred to as ‘the Act’) on Decenber 15, 1982

The | and ment i oned in t he said notification
situated in village Kheri Nangal was sought to

be acquired. A final notification under Section

6 of t he Act was i ssued on June 20, 1984.
However, the | and acquisition proceedi ngs could

not be conpleted within the stipulated period

and the notifications | apsed and the | and stood

rel eased.

5. It was t he case of Essco t hat it

bought the | and which was sought to be acquired

earlier for expansi on of its Export Unit.
Accor di ng t he appel I ant, it is engaged in
manuf act uri ng and exporting rugs, cushi ons

bed- spreads, bath mats, fabrics, kitchen towel,
aprons, pot hol ders, gloves, mtten, curtains,
napki ns, carpets, etc. It is Export Oiented

Unit and earns forei gn exchange by export of

goods manufactured in its unit. In the year
1992, it exported materials over Rs.2 crores.
The appell ant has stated that on June 6, 1991
it made an application to the Director, Town &
Country Pl anni ng, Haryana for perm ssion for
change of user of land. Al necessary docunents

were appended to the application. The Director



however, vide an order dated Septenber 5, 1991
rejected the perm ssion on several grounds. One
of the grounds weighed with the Director for

refusing the permission was that the land in

question was pr oposed to be acqui r ed.

appel | ant has pr oduced a copy

application as al so an or der
thereof in the present proceedi ngs. But even
thereafter no proceedings for acquisition of

land were initiated for many years.

6. On August 1, 2001 i.e
twenty years of the first notification of 1982

and nine years after rejection of prayer of the

appel l ant for change of user, the CGovernnent of
Haryana again issued notification under sub-

section (1) of Section 4 of t he Act
acquisition of | and for t he devel opnent
utilization for construction of road connecting
Sanauli Road with G T. Road for Sector 25 Part-

Il B, Uban Estate Pani pat by HUDA. The | and of

the appellant situated in village Kheri Nanga

was sought to be included in the notification

Mor eover, ‘urgency clause’ under Section 17 of

the Act was applied and a val uable right of

rai sing objections under Section 5-A of the Act

was taken away in an arbitrary manner. On the

very next day i.e. on August 2, 2001, fina
notification under Section 6 of the Act was

i ssued by the Governnent.

7. It is the case of the appellant that

the prelimnary notification under sub-section

(1) of Section 4 of the Act was required to be

published in the manner laid down in the Act.

But it had not been published before issuance

of
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for
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of final notification under Section 6 of the

Act . The final notification was, t herefore,

illegal and the appellant could not be deprived
of his property in a manner not known to | aw
The right of the appellant to own, possess and
enjoy the property is not nerely a Cormon Law

ri ght but al so constitutional right
Article 300A of the Constitution which has a
“flavour of fundanental right’'. The acquisition
proceedi ngs, being not in consonance with |aw

were vitiated and liable to be quashed.

8. The appellant, hence, filed GCvil Wit

Petition No. 1853 of 2003 in the H gh Court of
Punjab & Haryana by invoking Article 226 of the
Constitution praying therein for quashing and
setting aside acquisition proceedings. The High
Court entertai ned t he petition and
status quo with regard to possession of the

I and in quest i on. Fi nal |y, however,

i mpugned judgnment it disnissed the petition

The said order is challenged by the appell ant
inthis Court.

9. The ot her appeal is filed by
Pani pat Teachers (Recogni zed School s) Housi ng
Co-operative Society Ltd. ('society’ for short)
chal  engi ng the acquisition proceedings. It was
the case of the society that pursuant to the
representation nade by the society, the State
Governnent rel eased 53 kanals and 8 marl as of

| and by executing an agreenent dated Cctober

19, 1985 and by granting land in favour of the
soci ety on condi tions menti oned in
agreenment. Possession of |and was handed over

to the society. The | and was demarcated and was

under

grant ed

by

t he

t he

t he
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carved out into plots reserving requisite space
for school, parks, tenple, overhead water tank
roads, green belt etc. The society got the site
pl an designed strictly in accordance with HUDA

Rul es. The soci ety i nvest ed huge anount ,

approxi mately Rs.26 | akhs, for devel oping the

I and | ayi ng down sewer pipe |ines, RCC VWter

pi pe lines, construction of roads and boundary

wall s etc. The site plan, however, has not been
cleared by the office of the Director, Town &
Country Pl anni ng, Har yana despite
attenpts by t he appel I ant-soci ety.

all eged by the society that the matter was kept
pendi ng for oblique and ulterior purposes on

| ame and untenabl e excuses. It is also stated

by t he soci ety t hat HUDA  publi shed
notice in ‘Daily Bhaskar’ dated Novenber 10,

2000 demandi ng devel opnent char ges

acknow edgi ng that the society’s | and has been

rightly devel oped for teachers’ col ony.

public notice i nf or med and i nstructed

| and/ pl ot owners who were in arrears to pay al

t he bal ance devel opnent charges and out st andi ng

dues. No dues wer e shown as agai nst

appel l ant-society. Thus, there is nothing due

and payabl e to HUDA by the appell ant.

10. Ignoring all these material facts and

with a view to cause serious prejudice to the

appel I ant-soci ety, a notification under sub-
section (1) of Section 4 of the Act had been

i ssued by the State for acquisition of |and.

11. We have already stated facts relating

to the issuance of prelimnary notification

nuner ous

It is

public
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application of urgency clause under Section 17

and i ssuance of final notification under
Section 6 of the Act while narrating the facts

inthe first case of Essco. It is, therefore,

not necessary to repeat all those facts in the

second matter.

12. The appel | ant - soci ety, in t he
ci rcunst ances, appr oached t he Hi gh Court by
filing Gvil Wit Petition No. 2077 of 2002

whi ch was al so decided along with the petition

of Essco and the petition of the appellant-

society also cane to be dism ssed

13. Third Wit petition (Givil Wit
Petitin No. 3324 of 2003) was filed by Ms Lord

Shiva Exports, Panipat which also met with the

same fate. Lord Shiv Exports, however, has not

approached this Court.

14. Notices were issued by this Court and

interim relief was gr ant ed. Respondent s

t hereafter appear ed, af fidavits and further
affidavits wer e filed and t he matters wer e

ordered to be posted for final hearing. That is

how the matters are before us.

15. We have heard | earned counsel for the
parties.
16. The | earned counsel for the appellants

Essco and Teachers’ society have chall enged the

acquisition on sever al grounds. It was
cont ended t hat t he | and was not needed for
public purpose as set out in the notification

of 2001 and, hence, t he acquisition is not

| egal or lawful. Mreover, initially an action

was taken for acquisition of |and before nore

than a quarter century in the year 1982. Fina

10
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notification was also issued after nore than

one and half year of prelimnary notification

but even thereafter, nothing was done by the

State and t he pr oceedi ngs | apsed. Agai n, in
1991, when Essco applied for change of user of

| and, the prayer was turned down, inter alia,

on the ground that the land in question was

proposed to be acquired for public pur pose
Not hi ng was done by t he State for about a
decade. Only in August , 2001, notification

under Section 4 was issued. It was strongly

urged by the learned counsel for the appellants

t hat prelimn nary notification was i ssued on
August 1, 2001 and urgency clause was applied

t hough there was no ur gency at all. The
notification was publ i shed in t he officia
gazette thereafter and in two daily newspapers

on August 10 and 12, 2001. Final notification

under Section 6, however, was i ssued

i medi ately on the next day i.e. on August 2

2001, of t he i ssuance of prelimnary
notification under sub-section (1) of Section

4. It was contended that on the facts of the

case, no ur gency cl ause coul d have been
i nvoked. Even otherw se, the action was bad and

de hors the Act since the conditions |aid down

in sub-section (4) of Section 17 of the Act

have not been complied with inasnmuch as there

was neit her grave ur gency nor unf or eseen
emer gency. It was subnitted t hat t here was
| et har gy on t he part of of ficers of t he

Governnent in not taking steps for nore than
twenty years. The State cannot t ake undue

advant age of its negl i gence or i naction and

12



deprive the owners of their right to property
in pur ported exerci se of power of
domain. The Act is an expropriatory |egislation

whi ch deprives a person of his property w thout

his consent. The provisions of the Act, hence,

have to be construed strictly. It was subnitted

that Section 5A confers a valuable right on the

owners of |land of submitting objections against

proposed acquisition and such right cannot be

taken away or curtailed by the State. On the

facts of the case, invocation of urgency clause

was not only uncalled for being contrary to | aw

but otherwi se arbitrary and unreasonabl e and on

that ground al so, the proceedings are liable to

be quashed. It was urged that the expression

‘the date of publication” has been defined in

sub-section (1) of Section 4 of the Act. Wile

construing the said connotation under Section

17, same neaning as contenpl ated under Section

4(1) has to be gi ven. Si nce t he fina
notification under Secti on 6 had not been
publ i shed as required by the Act after ‘the

| ast date of publication” of notification under

Section 4(1), the action is unlawful and is

liable to be set aside. It was asserted that no
notice as required by Section 9 of the Act had
been issued nor paynment of 80 percent of the
conpensation as required by sub-section (3A) of

Section 17 had been paid. There was al so total

non- appl i cati on of m nd on t he part of
State Gover nnent in not consi dering
Gover nnent policy of granting exenption

functional units deal i ng with handl oom

em nent

13
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ot her i ndustri es. On t hat count al so, t he
proceedings are liable to be dropped.

17. On behal f of Teachers’ Soci ety, t he
| ear ned counsel adopt ed al | t he contentions
rai sed on behal f of Essco. The |earned counsel

however, further submitted t hat t he soci ety
prayed for allotnment of land and the prayer was

granted. An agreenent was entered into between

the Authority and the society, possession of

| and was handed over to the society, which has

spent substantial anount of several |akhs for
15

devel opnent. Necessary pernmni ssion was sought so

that construction can be nade which was al so

granted by the Authorities, requisite charges

whi ch were to be paid had al ready been paid and

no dues had been shown so far as the appellant-

soci ety is concer ned and yet t he i mpugned
action has been t aken mal a fide and with
ulterior notive though the land is not required

for public purpose. It was also subnitted that

even according to the authorities, the | and of

the appel |l ant-society does not conme in ‘road

line'. It is situate at about 24 neters away

(23.94 nmet ers) from r oad I'ine. It was,
t her ef or e, submitted t hat t he pr oceedi ngs
shoul d be decl ared agai nst the provisions of

| aw and may be quashed.

18. Lear ned counsel for t he respondents,

on the other hand, subnmitted that the action of

t he authorities is | egal , | awf ul and in

consonance with law. It was urged that the I and

was required for public pur pose, Vi z., for
construction of road. For acquisition of |and,

therefore, a notification was issued. It was

16



submitted t hat there is no el ement of
fide or colourable exercise of power which is

cl ear form t he fact t hat even in
eighties, the | and was sought to be acquired.

Since the proceedi ngs could not be conpl eted

mal a

early

wi t hin t he sti pul at ed peri od, t hey | apsed

That, however, does not nean that the | and was

not needed for public pur pose or t hat
public pur pose di sappeared or vani shed
counsel submitted t hat it was further

when the prayer of Essco for change of user of

land in 1991 was rejected. The applicant was

told at t hat time al so t hat t he | and
required for public purpose. According to the

counsel, CGovernnent machinery took some tine

but it cannot be concluded that the | and was

not required by the State and only with a view

to deprive the appellants of their ownership

rights acquisition pr oceedi ngs had
initiated.

19. Regar di ng notification of August
2001 and August 2, 2001 under Sections 4 and 6

of the Act respectively, it was subnmitted that

both the notifications were in consonance wth

| aw. A prelimnary notification under
section (1) of Section 4 of the Act was issued

showi ng t he i ntention of t he State
acquisition of land for public purpose. Since

the acquisition was for construction of road,

it was covered by Section 17 of the Act and

ur gency cl ause was rightly i nvoked and
exerci se of power under sub-section (4)
Section 17, inquiry contenpl ated by Section 5A

of the Act had been dispensed with. The action

t he

The

cl ear

was

been

sub-

for

of
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was in consonance with law and no grievance can

be made cont endi ng t hat t he
cont enpl at ed by Section 5A  and
objections were illegally dispensed with by the

authorities. Al actions were consistent with
the provisions of the Act and the appellants

have no right to make conpl ai nt agai nst those
actions. It was, therefore, subnmitted that the

Hi gh Court was wholly right in disnissing the

Wit petitions and t he appeal s
subst ance.
20. Bef ore we deal with t he

merits, it would be appropriate if we notice

t he r el evant provi si ons of t he Act .

Preanbl e shows, the Act has been enacted with a
view "to anmend the law for the acquisition of
| and for public purposes (and for Conpanies)".
Section 3 is a ‘definition clause’ of various

expressions used in the Act. Cause (f) defines

“public pur pose’ and t he definition

“inclusive’ in nature. Purposes nentioned in
Clauses (i) to (viii) are in the nature of

“public purpose’ and the |land can be acquired

for any such purpose. Part Il (Sections 4 to
17) deals with “Acquisition’. Section 4 enables
the appropriate Governnent to issue prelimninary
notification for acquisition of |and needed or
likely to be needed for public purposes. The
said section is relevant and reads thus;

Section 4 - Publication of prelimnary
notification and powers of officers

t hereupon-- (1) Wenever it appears to
the appropriate Governnment that |and
inany locality is needed or is likely
to be needed for any public purpose or
for a conpany a notification to that
effect shall be published in the

inquiry

heari ng

no

on

t he
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Oficial Gazette 1[and in two daily
newspapers circulating in t hat
|l ocality of which at |east one shal

be in the regional |anguage and the
Col I ector shall cause public notice of
t he substance of such notification to
be given at convenient places in the
said locality 1[the last of the dates
of such publication and the giving of
such public notice, being hereinafter
referred to as the date of publication
of the notification

(2) Thereupon it shall be lawful for
any officer, either, generally or
specially aut hori sed by such
Governnment in this behalf, and for his
servants and wor knen, - -

to enter upon and survey and take
| evel s of any land in such locality;

to dig or bore in the sub-soil;

to do all other acts necessary to
ascertain whether the land is adapted
for such purpose;

to set out the boundaries of the |and
proposed to be taken and the intended
line of the work (if any) proposed to
be nade thereon;

to mark such |evels, boundaries and
line by placing marks and cutting
trenches,

and, where otherw se the survey cannot
be conpl eted and the | evels taken and
t he boundaries and line marked, to cut
down and cl ear away any part of any
standi ng crop, fence or jungle:

Provi ded that no person shall enter
into any building or upon any encl osed
court or gar den attached to a
dwel | i ng- house (unl ess with t he
consent of the  occupier t her eof )
wi t hout previously gi vi ng such
occupi er at |east seven days’ notice
inwiting of his intention to do so.

21. Section 5A is a salutary provision and

enabl es any person interested in the |and which

is notified under sub-section (1) of Section 4
21

as being needed or likely to be needed for a
public purpose to | odge objections against the
proposed acquisition. It is equally inportant
provi sion and may be reproduced’

Section 5A - bjections : Hearing of

obj ections--(1) Any person interested
in any | and which has been notified

20



under section 4, Sub-section (1), as
bei ng needed or likely to be needed
for a public purpose or for a conpany
may, within thirty days fromthe date
of t he publication of t he
notification, obj ect to t he
acquisition of the land or of any |and
inthe locality, as the case may be.
(2) Every objection under sub-section
(1) shall be nmade to the Collector in
witing, and the Collector shall give
the objector an opportunity of being
heard in person or by any person

aut horised by himin this behalf or by
pl eader and shall, after hearing al
such objections and after naking such
further inquiry, if any, as he thinks
necessary, either make a report in
respect of the | and which has been
notified under section 4, sub-section
(1), or make different reports in
respect of different parcels of such

| and, to the appropriate Governnent,
contai ni ng his reconmendati ons on the
obj ections, together with the record
of the proceedings held by him for
the decision of that Governnent. The
deci si on of the Appropriate Governnent
on the objections shall be final

(3) For the purposes of this section
a person shall be deened to be
i nterested in land who would be
entitled to claiman interest in
conpensation if the land were acquired
under this Act.

22. Then conmes Section 6 which authorizes

t he appropriate Gover nnent to i ssue fina
notification as to declaration that the land is
required for public purpose. The said section

is also material and reads as under

6. Declaration that land is required
for a public purpose.-(1) Subject to
the provisions of Part VIl of this
Act, when the Appropriate Governnent
is satisfied after considering the
report, if any, made under section 5A,
sub-section (2), that any particular

I and i s needed for a public purpose,

or for a conpany, a declaration shal
be made to that effect under the
signature of a Secretary to such
Governnment or of sone officer duly
authorised to certify its orders an

di fferent declarations may be nade
fromtime to time in respect of
different parcels of any | and covered
by the sanme notification under section
4, sub-section (!), irrespective of
whet her one report or di fferent
reports has or have been made
(wherever required) under section 5-A,

22



sub-section (2):
23

Provi ded t hat no declaration in
respect of any particular |and covered
by a notification under section 4,
sub-section (1), --

(i) published after the comencenent

of the Land Acquisition (Anmendnent and
Val i dation) Odinance, 1967 but before
t he conmencenent of t he Land
Acqui si tion (Arendrent ) Act, 1984
shal | be nade after the expiry of

three years fromthe date of the
publication of the notification; or

(ii) published after the conmmencenent
of the Land Acquisition (Amendnent)
Act, 1984, shall be nmade after the
expiry of one year fromthe date of
the publication of the notification

Provi ded further t hat no such
decl aration shall be made unl ess the
compensation to be awarded for such
property is to be paid by a conpany,
or wholly or partly out of public
revenues or sone fund controlled or
managed by a | ocal authority.

Expl anation 1.-1n conputing any of the
periods referred to in the first

provi so, the period during which any
action or proceeding to be taken in
pursuance of the notification issued
under Section 4, sub-section (1), is
stayed by an order of a Court shall be
excl uded.

Expl anation 2.-Were the conpensation
to be awarded for such property is to
be paid out of the funds of a
corporation owned or controlled by the
State, such conpensation shall be
deened to be conpensation paid out of
public revenues.

(2) Every decl aration shall be
published in the Oficial Gazette, and
in tw daily newspapers circulating in
the locality in which the land is
situate of which at |east one shall be
in the regional |anguage, and the
Col I ector shall cause public notice of
t he substance of such declaration to
be given at convenient places in the
said locality (the last of the date of
such publication and the giving of
such public notice, being hereinafter
referred to as the date of publication
of t he decl aration), and such
declaration shall state] the district
or other territorial division in which
the land is situate, the purpose for
which it is needed, its approximate
area, and where a plan shall have been
made of the |and, the place where such

24



pl an may be inspected.

(3) The said declaration shall be

concl usive evidence that the land is
needed for a public purpose or for a
Conpany, as the case may be; and,

after maki ng such declaration the
Appropriate Government may acquire the

I and in manner hereinafter appearing.

23. Section 9 requires issuance of notice

to persons i nterested. Secti on 11 requires

enquiry to be nade and award to be passed by
Col l ector. Section 16 authorises the Coll ector

to take possession of the | and acquired under

the Act. Thereupon, the | and vests absolutely

in the Governnment free fromall encunbrances.

24. Secti on 17 is an exception to
normal rule of acquisition of |and and deal s

with cases of ur gency and ener gency.
provision is of extreme inportance and nmay be

quot ed i n extenso.

17. Speci al powers in cases of
urgency.-(1) In cases of urgency,
whenever the Appropriate Governnment so
directs, the Collector, though no such
award has been nmade, may, on the
expiration of fifteen days fromthe
publication of the notice nentioned in
section 9, sub-section (1), t ake
possession of any waste or arable | and
needed for a public purpose]. Such

| and shall thereupon vest absolutely
in the Governnment, free from al

encunbr ances.

(2) Whenever, owing to any sudden

change in the channel of any navigabl e

river or other unforeseen energency,
26

it becones necessary for any Railway
adm ni stration to acquire t he
i medi at e possession of any land for

t he mai ntenance of their traffic or

for the purpose of naking thereon a
river-side or ghat station, or of
provi di ng conveni ent connection with

or access to any such station, or the
appropri ate Governnent considers it
necessary to acquire the i medi ate
possession of any land for the purpose
of maintaining any structure or system
pertai ni ng to irrigation, wat er
supply, drainage, road conmuni cation

or electricity,] the Collector may,

t he

The
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i medi ately after the publication of
the notice nmentioned in sub-section

(1) and with the previous sanction of
the appropriate Governnent, enter upon
and take possession of such | and,

whi ch shall thereupon vest absolutely
in t he Government free from all
encunbr ances.

Provided that the Collector shall not
t ake possessi on of any building or
part of a building under this sub-
section without giving to the occupier
thereof at |east forty-eight hours
notice of his intention so to do, or
such | onger notice as may be
reasonably sufficient to enabl e such
occupi er to renove his nmovabl e
property from such building w thout
unnecessary i nconveni ence.

(3) In every case under either of the
precedi ng sub-sections the Collector
shall at the time of taking possession

27

of fer to the per sons i nterested,
conpensation for the standing crops
and trees (if any) on such | and and
for any other danmge sustained by them
caused by such sudden di spossessi on
and not excepted in section 24; and,

in case such offer is not accepted,

the val ue of such crops and trees and

t he amobunt of such other danmage shal

be al | oned for in awar di ng
compensation for the land under the
provi si ons herein cont ai ned.

(3A) Before taking possession of any

| and under sub-section (1) or sub-
section (2), the Collector shall,

wi t hout prejudice to the provisions of
sub-section (3), -

(a) tender paynent of eighty per
centum of the conpensation for such
| and as estimated by himto the
persons interested entitled thereto,
and

(b) pay it to them unless prevented

by sone one or nor e of t he
contingencies nentioned in section 31
sub-section (2), and wher e t he
Col | ect or is SO prevent ed, t he
provi sions of section 31, sub-section
(2), (except t he second provi so
thereto), shall apply as they apply to

t he paynment of conpensation under that
section.

(3-B) The anount paid or deposited
under sub-section (3A), shall be taken

into account for determ ning t he
anount of conpensation required to be
tendered under section 31, and where

28



t he anount SO paid or deposited
exceeds the conpensation awarded by

the Col | ector under section 11, the
excess may, unless refunded within

three nonths fromthe date of the

Coll ector’s award, be recovered as an
arrear of |and revenue.

(4) In the case of any land to which
in the opinion of the appropriate
Governnent, the provisions of sub-
section (1) or sub-section (2) are
appl i cabl e, the appropriate Governnent
may direct that the provisions of
section 5A shall not apply, and, if it
does not so direct, a declaration may
be nmade under section 6 in respect of
the land at any time after the date of
the publication of the notification
under section 4, sub-section (1).
25. Wiereas Part 11l relates to ‘Reference
to Court and procedure thereon', Parts IV and V
deal with ‘Apportionnent of conpensation’ and

‘Paynent’, respectively.

26. It is vehenently contended on behal f
of the appellants that on the facts and in the

ci rcunst ances of t he case, t he respondent s

coul d not have i nvoked ‘urgency cl ause
scuttling enquiry and di spensing with hearing

of objections under Section 5A of the Act. It

was submitted that no action could have been

taken in view of the circunstances nentioned

earlier. As early as in 1982 proceedi ngs were

initiated for acquisition of land but they were

by

al | owed to be | apsed in spite of fina

notification under Section 6 of the Act by not
taki ng appropriate actions in tine. Again, in
1991, when Essco Fabs applied for change of
user of land, request was turned down on the

ground that the land was likely to be needed

for public pur pose. It was, therefore

subnitted t hat when prelim nary notification

under Section 4 was issued in 2001, there was

29



no urgent need or conpelling necessity nor it

was a matter of ur gency or ener gency under
Section 17 of the Act which could justify the
action and the proceedings are liable to be
30

quashed
27. e find consi derabl e force in t he
above argument of the | earned counsel for the
appel I ant s. The schene of t he Act is cl ear
whi ch provi des for i ssuance of prelin nary
notification under sub-section (1) of Section 4
of t he Act enpoweri ng t he appropriate
Gover nnent to i ssue such notification for
acquisition of | and needed or I'ikely to be
needed for any public pur pose. Si nce t he
property bel ongs to a private i ndi vi dual
unl ess there is a ‘public purpose’ as defined
in cl ause (f) of Section 3 of t he Act, no
acquisition of I and can be made. It is in
exerci se of power of em nent domai n t hat a
soverei gn nmay acquire property which does not
bel ong to hi m In t he ci rcumst ances, as a
gener al rul e, bef ore exerci se of power of
em nent donmin, |aw nmust provide an opportunity
of hearing against the proposed acquisition

31
Even wi t hout a specific provi si on to t hat
ef fect, gener al | aw requires rai sing of
obj ecti ons by and af f or di ng opportunity of
hearing to the owner of the property. The Land
Acqui sition (Amendment) Act, 1923 (Act 38 of
1923), however, expressly nade such provision
by inserting Section 5A in the Act. It is,
t heref ore, cl ear t hat after i ssuance of

prelimnary notification under Section 4 before



and final notification under Section 6 of the
Act, the appropriate Governnent is enjoined to
hear persons interested in the property before

he is deprived of his ownership rights. But

t hen there may be cases of ‘urgency’ or
“unf or eseen ener gency’ whi ch may br ooke no
del ay for acquisition of such property in
| ar ger public i nterest. The Legi sl ature

therefore, thought it appropriate to deal with
such cases of exceptional nature and in its

w sdom enact ed Section 17.
32

28. Wher eas sub-section (1) of Section 17
deals with cases of ‘urgency’, sub-section (2)
of the said section covers cases of ‘sudden
change in the channel of any navigable river or
ot her unforeseen enmergency’. But even in such
cases i.e. cases of ‘urgency’ or ‘unforeseen
energency’, enquiry contenpl ated by Section 5A
cannot ipso facto be dispensed with which is
clear from sub-section (4) of Section 17 of

the Act.

29. Sub-section (4) of Section 17 is an

enabling provision and it declares that if in

t he opinion of the appropriate Governnent, the

provi si ons of sub-section (1) or (2) are
applicable, it may direct that the provisions

of Secti on 5A woul d not apply. It is,
t her ef or e, cl ear t hat t he Legi sl ature has
contenpl ated that there may be ‘urgencies’ or

“unf or eseen ener genci es’ and in such cases,

private properties may be acquired. But, it was
33

al so of the view that normally even in such

cases, i.e. cases of urgencies or unforeseen



energenci es, the owner of property should not

be deprived of hi s right to property and
possessi on t her eof wi t hout fol |l owi ng pr oper
procedure of |aw as contenpl ated by Section 5A

of the Act unless the urgency or enmergency is

of such a nature t hat t he Gover nnent is

convinced that holding of enquiry or hearing of

obj ecti ons may be detri ment al to public
i nterest.
30. In this connection, both the parties

invited our attention to several decisions. W

will deal with some of the inportant decisions.

31. In Nandeshwar Prasad & Anr. V. State

of Uttar Pradesh & Os, (1964) 3 SCR 425, the

I and was acquired by the Governnment for public

pur pose, Vi Z. t he Kanupur Devel opnent Boar d

under the Kanpur Urban Area Devel opnent Act,

1945. The Court considered the scheme of the

Act t hat after i ssuance of prelimnary
notification under Secti on 4 of the Act,
objections are to be heard under Section 5A of

t he per sons i nterested in t he property and
thereafter final notification under Section 6

can be issued. The Court, however, noted that

to that procedure, there is an exception under

Secti on 17  which enabl es t he Gover nnent to
apply urgency clause. Were an action is taken

under sub-section (4) of Section 17 of the Act,

it is not necessary to follow procedure laid

down in Section 5A and notification under
Section 6 can be issued without report fromthe

Col I ector as envi saged by Section 5A.

32. The Court stated;

34



"I't will be seen that s. 17(1) gives
power to the Governnment to direct the
Col I ector, though no award has been

made under s. 11, to take possession

of any waste or arable | and needed for
public purpose and such | and thereupon
vests absolutely in the Governnent

free fromall encunbrances. |If action

35

is t aken under S. 17(1), t aki ng
possessi on and vesting whi ch are
provided in s. 16 after the award

under s. 11 are accelerated and can

take place fifteen days after the
publication of the notice under s.9.

Then cones s. 17(4) which provides

that in case of any land to which the
provi si ons of sub-s. (1) are
appl i cabl e, the Governnent may direct

that the provisions of s. 5-A shal

not apply and if it does so direct, a
declaration nay be nade under s. 6 in
respect of the land at any time after

the publication of the notification

under s. 4(1). It will be seen that it

is not necessary even wher e t he
Gover nment nmakes a direction under s.

17(1) that it should al so nake a

direction under s. 17(4). If the

Gover nment nakes a direction only

under s. 17(1) the procedure under s.

5-A woul d still have to be foll owed

before a notification under s. 6 is

i ssued, though after that procedure

has been followed and a notification

under s. 6 is issued the Collector

gets the power to take possession of

the land after the notice under s. 9
without waiting for the award and on

such taking possession the | and shal

vest absolutely in Government free
fromall encunbrances. It is only when

t he Gover nient al so makes a
decl aration under s. 17(4) that it

becones unnecessary to take action

under s. 5-A and nmake a report

thereunder. It may be that generally

where an order is made under s.17(1),

an order under s. 17(4) is also

passed; but in lawit is not necessary

that this should be so. It will also

be seen t hat under t he Land

Acqui sition Act an order under s.

17(1) or s. 17(4) can only be passed

with respect to waste or arable | and

and it cannot be passed with respect

to land which is not waste or arable

and on whi ch buil dings stand".
(enphasi s suppl i ed)

33. From t he above observati ons, it
cl ear t hat even in cases falling under

covered by sub-sections (1) and (2) of Section

or

36



17 of the Act and the Governnent intends to

acquire | and in cases of ‘urgency’ or
“unforeseen enmergency’, it is still required to

foll ow procedure under Section 5A of the Act

before i ssuance of final notification under
Section 6 of t he Act . It is only when t he
Gover nment al so makes a decl aration under sub-

section (4) of Secti on 17 t hat it becones
unnecessary to take recourse to procedure under

Section 5A of the Act.

34. Nandeshwar Prasad was deci ded by a

t hree Judge Bench.

35. Recently, in Union of India & Os. v.
Mukesh Hans, (2004) 8 SCC 14, a simlar
question came up for consi deration bef ore a

three Judge Bench. There | and was sought to be

acquired at Mehraul i by t he appropriate

Gover nment for organi zi ng Anj uman- Sai re-e- Qul -

Faroshan. Proceedings were initiated under the

Act and ur gency cl ause was appl i ed. The
notification mentioned the public purpose as

‘Pl anned Devel opnent of Del hi . It was al so
stated that Lt. Governor was of the opinion

that Section 17(1) of the Act was applicable to

t he acquisition and he directed to di spense
with inquiry under Section 5A of t he Act .
Si nul t aneously, a declaration under Section 6

was issued. Intrested parties approached the

Hi gh Court of Delhi, inter alia, on the ground

t hat deci si on to di spense with i nquiry
cont enpl at ed by Section 5A of t he Act was

vitiated by non-application of mind. The Hi gh
38

Court uphel d t he contention and guashed t he

proceedi ng. The aggri eved Uni on approached this

37



Court.

36. It was cont ended on behal f
Union that in case of urgency, it was open to

t he appropri ate Gover nient to di spense
inquiry under Section 5A by i nvoki ng
section (4) of Section 17 of the Act. It was

al so contended that the urgency contenpl ated by
sub-sections (1) or (2) of Section 17 of the

Act was ‘by itself’ sufficient to invoke sub-

section (4) of Section 17.

37. Negati vi ng t he contention
referring to Nandeshwar Prasad and

judgnents, the Court held;

"A careful perusal of the above Section
shows that Sub-section (1) of Section
17 contenpl ates taki ng possessi on of
the land in the case of an urgency
wi t hout nmaking an award but after the
publication of Section 9(1) notice and
after the expiration of 15 days of
publication of Section 9(1) notice.
Therefore it is seen that if the
appropriate Governnent deci des that
39

there is an urgency to invoke Section
17(1) in the normal course Section 4(1)
notice will have to be published,
Section 6 declaration will have to be
made and after conpleting the procedure
contenpl at ed under Sections 7 and 8,
9(1) notice will have to be given and
on expiration of 15 days fromthe date
of such notice the authorities can take
possession of the | and even before
passi ng of an award.

Sub-section (2) of Section 17

cont enpl at es a different type  of
urgency inasnuch as it should be an

unf or eseen ener gency. Under this
Section if the appropriate Governnent

is satisfied t hat there is such

unf oreseen energency the authorities

can take possession of the |and even

wi thout waiting fort 15 days period

cont enpl at ed under Secti on 9(1).
Therefore, in cases, where Governnent

is satisfied that mere is an unforeseen
energency it will have to in the nornal

cour se, i ssue a Secti on 4(1)
notification, hold 5A inquiry, make

Secti on 6 decl arati on, and i ssue

of t he
W th
sub-
and
ot her



Section 9(1) notice and possession can
be taken inmedi ately thereafter wthout
wai ting for the period of 15 days
prescri bed under Section 9(1) of the
Act .

Section 17(4) as noticed above
provi des that in cases where the
appropriate Governnent has cone to the
concl usion that there exists an urgency
or unforeseen energency as required

under Sub-sections (1) or (2) of
Section 17 it may direct that the

provi sions of Section 5A shall not

apply and if such direction is given
then 5A inquiry can be dispensed with
and a decl arati on may be nade under
Secti on 6 on publication of 4(1)
notification possession can be nade".

38. The Court, t her ef or e, pr oceeded

st at e;

"A careful perusal of this provision
which is an exception to the nornal
nmode of acquisition contenplated under
the Act shows nere existence of urgency
or unforeseen energency though is a

condition pr ecedent for i nvoki ng

Section 17(4) that by itself is not
sufficient to direct the dispensation
of S5Ainquiry. It requires an opinion

to be f or med by t he concer ned
gover nnent t hat al ong with t he

exi stence of such urgency or unforeseen
energency there is also a need for

di spensi ng with 5A  inquiry whi ch

i ndi cates that the Legislature intended
that the appropriate governnent to
apply its mnd before dispensing with
BAinquiry. It also indicates the nere
exi stence of an urgency under Section
17(1) or unforeseen energency under
Section 17(2) would not by thensel ves
be sufficient for dispensing with 5A
inquiry. If that was not the intention
of the Legislature then the latter part
of Sub-section (4) of Section 17 would

not have been necessary and t he

Legi slature in Section 17(1) and (2)
itself could have incorporated that in
such situation of existence of urgency
or unforeseen energency automatically
SBAinquiry will be dispensed with. But
then that is not |anguage of the
Section which in our opinion requires
the appropriate Governnent to further
consider the need for dispensing with
BAinquiry in spite of the existence of

unf or eseen ener gency. Thi s
under st andi ng of ours as to t he

requi renent of an application of mnd

to

41

40



by the appropriate Governnent while

di spensing with 5A inquiry does not
mean mat in and every case when there
is an ur gency cont enpl at ed under
Section 17(1) and unforeseen energency
contenpl at ed under Section 17(2) exists
that by itself would not contain the
need for dispensing with 5A inquiry. It
is possible in a given case the urgency
noti ced by the appropriate Governnent
under Section 17(1) or the unforeseen
emer gency under Section 17(2) itself
may be of such degree that it could
require the appropriate Government on
that very basis to dispense with the

i nquiry under Section 5A but then there
is a need for application of mnd by
the appropriate Governnent that such an
urgency for dispensation of the 5A
inquiry is inherent in the tw types of
urgenci es contenpl ated under Section
17(1) and (2) of the Act".

39. The | earned counsel for the respondent

aut horities, however, strongly relied upon a

two Judge Bench decision of this Court in Ja
Narain & Ors. v. Union of India & Os., (1996)
1 SCC 9. In Jai Narain, the Court held that the

question of ‘urgency’ or ‘unforeseen energency’

is t he mat er whi ch is entirely based
‘subj ective satisfaction of the Governnent’ and

the Courts do not interfere unless the reasons

given are wholly irrelevant and there is non-

application of mnd. If the public purpose, on

the face of it shows that the land is needed

urgently, that by itself is rel evant ci rcunst ance
for justifying the action under Section 17(4)

of the Act.

40. Again, a simlar view was taken by a

two Judge Bench in Chanmeli Singh & Os., v.

State of U P. & Anr., (1996) 2 SCC 549. In

Chanel i Si ngh, | and was acquired for
pur pose, namel vy, construction of houses
dalits. Ur gency cl ause under Section

on

public
for

was
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appl i ed whi ch was chal | enged by t he

owners. Hol di ng t hat t he ur gency cl ause
rightly applied and inquiry under Section 5A of

the Act has been correctly dispensed with, the

Court observed t hat acquisition of | and
provi di ng houses to dalits, tribes and
woul d be sufficient to invoke Section 17 of the

Act and the | and-owners cannot chall enge the

validity of such acquisition on the ground that

i nqui ry under Section 5A cannot be di spensed

Wi t h.

41. The Court stated;

"I't would thus be seen that this Court
enphasi sed the holding of an inquiry on
the facts peculiar to that case. Very
often the officials, due to apathy in
i mpl ement ati on of the policy and
pr ogr anmes of t he Gover nnent ,
t hensel ves adopt dilatory tactics to
create cause for the owner of the |and
to challenge the validity or legality
of the exercise of the power to defeat
the urgency existing on the date of
t aki ng deci si on under Section 17(4) to
di spense with Section 5-A inquiry.

44

It is true t hat there was pre-
notification and post-notification
delay on the part of the officers to
finalise and publish the notification

But those facts were present before the
Government when it invoked urgency

cl ause and di spensed with inquiry under
Section 5A. As held by this Court, the

del ay by itself accel erates t he
urgency: Larger the delay, greater be

the urgency. So |long as the unhygienic
condi ti ons and depl orabl e housi ng needs

of Dalits, Tribes and the poor are not

sol ved or fulfilled, t he ur gency
conti nues to subsi st When t he
Gover nnent on t he basi s of t he
mat eri al , constitutional and

i nternational obligation, formed its
opi ni on of urgency, the Court, not
bei ng an appellate forum woul d not

di sturb the finding unless the court
conclusively finds the exercise of the
power nal e fide. Providing house sites
to the Dalits, Tribes and the poor
itself is a national problem and a
constitutional obligation. So | ong as

| and-

was

for

poor
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the problemis not solved and the need
is not fulfilled, the urgency continues
to subsist. The State is expending
nmoney to relieve the depl orabl e housing
condi tion in whi ch t hey live by
provi di ng decent housi ng accommodati on
with better sanitary conditions. The

I ethargy on the part of the officers
for pre and post-notification del ay
woul d not render the exercise of the
power to invoke urgency clause invalid
on that account".

42. In First Land Acquisition Collector &
Os., v. Nirodhi Prakash Gangoli & Anr., (2002)
4 SCC 160, a two Judge Bench agai n observed

that case of existence of urgency under Section

17 of t he Act is a matt er of subj ecti ve

satisfaction of appropriate Governnment and a
deci sion of Governnment to dispense with inquiry
under Section 5A by invoking urgency provision
can be challenged only on the ground of non-
application of mnd or mala fide exercise of
power by the Governnent. Burden is always on
the person alleging nala fide to prove it on
the basis of specific materials. So long as

the purpose of acquisition continues to exist,

exerci se of power under Section 17 cannot be

hel d to be mal a fide. Mer e del ay of
Gover nnent subsequent to its deci si on
di spense with i nquiry under Secti on 5A
exerci si ng power under Secti on 17 woul d

inval i date the deci sion

43. On the basis of above decisions, it
was submitted that once a decision has been
taken by the State Governnent to apply urgency
cl ause, the decision of the Governnent cannot

be interfered with by a Court exercising wit

jurisdiction.

t he

to

by

not
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44, In our judgrment, fromthe above case

| aw, it is cl ear t hat nor mal rule
acquisition of |and under the Act is issuance of
notification under sub-section (1) of Section 4,

heari ng of obj ecti ons under Secti on 5A
i ssuance of final notification under Section 6

of t he Act . Awar d will be made by
Col l ector, notice has to be issued to the |and-

owners or the person interested and thereafter

possession can be taken. Section 17, no doubt,

deals with special situations and exceptiona

circunstances covering cases of ‘urgency’ and

for

and

t he

“unf or eseen ener gency’ . I'n case of ‘urgency

falling under sub-section (1) of Section 17 or

of ‘unforeseen energency’ covered by sub-section

(2) of Section 17, speci al power s may
exerci sed by appropriate Governnent but as held

by a three Judge Bench deci sions before nore

t han f our decades in Nandeshwar Prasad
reiterated by a three Judge Bench decision in

Mukesh Hans, even in such cases, inquiry and

hearing of objections under Section 5A cannot

i pso facto be di spensed with unl ess
notification under sub-section (4) of Section 17

of the Act is issued. The legislative schene is

anply clear which nerely enables the appropriate

Governnent to issue such notification under sub-

section (4) of Section 17 of the Act dispensing

with inquiry under Section 5A if the Governnent

intends to exercise the said power. The use of

t he expr essi on ‘ may’ in sub-section (4)
Section 17 | eaves no room of doubt that it is

di scretionary power of the Government to direct

t hat t he provi si ons of Section 5A woul d

47

be

and

of

not
48



apply to such cases covered by sub-section (1)

or (2) of Section 17 of the Act.

45. In our opi ni on, t her ef or e, t he

contention of | ear ned counsel for t he

respondent authorities is not well founded and
cannot be upheld that once a case is covered by

sub-section (1) or (2) of Section 17 of the

Act , sub-section (4) of Secti on 17 woul d

necessarily apply and there is no question of

hol di ng inquiry or heari ng obj ections under

Secti on 5A of t he Act . Accept ance of such
contention or upholding of this argunment wll
make sub-section (4) of Section 17 totally

otiose, redundant and nugatory.

46. It is true that in Chaneli Singh and
Jai Narain, a two Judge Bench has observed that
acquisition of Iand for housi ng accommodati on

or for construction of residential quarters for

dalits and tribals can be said to be of an

urgent nature falling under Section 17(1) of

t he Act . But as al r eady hel d in Nandeshwar

Prasad and Miukesh Hans, even in such cases,

procedure required to be foll owed under Section

5A cannot be di spensed with unless notification

under sub-section (4) of Section 17 is issued.

In Mukesh Hans, the Court also held that the

provi si on cannot be pressed in service
of ficers who were negligent and due to their

| et har gy, proceedings could not be initiated

for a quite long tine.

47. In t he i nst ant case, t he facts

by



el oquent. Initial action of acquisition of |and

was t aken as early as in 1982 but t he
proceedi ngs | apsed. In 1991, when Essco made an

application praying for change of user of |and,

it was rejected on the ground that the | and was

Iikely to be required for public pur pose.
Not hi ng, however, was done for about a decade.

It is only in 2001 t hat again Notification
50

under Section 4 was issued and urgency clause

was applied. W are, therefore, satisfied that

t he ratio | ad down in Mukesh Hans squarely
applies to the facts of the case. No urgency

cl ause coul d have been i nvoked by t he
respondent s and i nquiry and heari ng of
obj ections provided by Section 5A of the Act

coul d not have been dispensed with. The actions

of issuance of urgency clause under sub-section

(4) of Secti on 17, di spensi ng with i nquiry
under Section 5A and i ssuance of fina
notification under sub-section (1) of Section 6

are required to be quashed and t hey are

accordi ngly quashed.

48. The | earned counsel for the appellant

al so contended that even if it is held that the

respondent could have issued final notification

wi t hout hol di ng i nquiry and heari ng of
obj ecti ons under Section 5A of the Act, the

notification under Secti on 6 of t he Act is
51

illegal and unlawful in view of the fact that
the said notification has not been issued after
the |l ast of the dates of the publication and

giving of public notice referred to as "the



date of publication of the notification" under

sub-section (1) of Section 4 of the Act.

49. It was subnmitted that even the said
point is concluded by a decision of this Court
in State of Uttar Pradesh & Ors. v. Radhey

Shyam Nigam & Ors, (1989) 1 SCC 591

50. The | ear ned counsel for t he
respondents, on the other hand, relying on
State of Har yana & Anr . V. Raghubi r Dayal

(1995) 1 SCC 133 and Mohan Singh & O's. v.

I nt ernati onal Airport Aut hority of I ndi a &
Os., (1997) 9 scc 132 subni tted t hat i f
urgency cl ause under Section 17(4) is applied

by t he appropriate Gover nment , fina

notification under Section 6 of the Act can be

i ssued on t he next day of t he i ssuance of
prelimnary notification under Section 4 of the

Act. In the case on hand, the said procedure is

fol | owed. Noti fi cation under Section 4 was
i ssued on August 1, 2001. Urgency cl ause was

applied and the case was covered by Section

17(4) of the Act. On the very next day i.e. on

August 2, 2001, final notification under
Section 6 was issued. Therefore, the procedure

requi red by | aw has been strictly followed as

hel d by this Court in Raghubir Dayal and Mhan

Si ngh.

51. We woul d have entered into the said
question had it been absolutely necessary for
us to decide it in the case on hand. But as

observed herei nabove, we are of the view that

52



the appellants are entitled to succeed on the
first ground t hat on t he facts and in t he
ci rcunst ances of t he case, t he appropriate

Gover nnent was not justified in i nvoki ng
53

urgency cl ause under sub-section (4) of Section

17 of the Act by dispensing with inquiry and

hearing of objections under Section 5A of the

Act and t he final notification i ssued under
Section 6 of the Act deserves to be set aside

on that ground al one, we express no opini on one

way or the other on the interpretation of the

expr essi on "the date of publi cation of t he
notification” used in sub-section (1) of

Section 4, sub-section (4) of Section 17 and

Section 6 of the Act.

52. For t he f oregoi ng reasons, bot h t he
appeal s are al | owed. The action of t he
r espondent aut hority of di spensi ng with t he
i nquiry and hearing of objections under Section
5A and i ssuance of final notification under
Section 6 of the Act is hereby quashed and set
aside. It is, however, open to the authorities
to t ake appropriate action after fol |l owi ng
normal procedure laid down in the Act.

54

53. Appeal s are accordingly al | owed with
costs.

CONTEMPT PETI TI ON NO. 30 OF 2007
INCANO ............... OF 2008 @S.L.P. (O NO. 15449 OF 2004

54. In the I'i ght of j udgnent in t he

appeal s, the contenpt petition stands di sposed of.

(C. K. THAKKER)
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