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1. The principal question which arises for consideration in

these appeal s is whether the provisions contained in Sections 21,



22 and other sections of Mnes and M nerals (Devel opment and
Regul ation) Act, 1957 operate as bar agai nst prosecution of a
person who has been charged with allegation which constitutes

of fences under Section 379/114 and ot her provisions of the

I ndi an Penal Code. In other words, whether the provisions of

M nes and Mnerals Act explicitly or inpliedly excludes the
provi sions of |ndian Penal Code when the act of an accused is an

of fence both under the Indian Penal Code (in short, ‘IPC) and

under the provisions of Mnes and M nerals (Devel opnent and

Regul ation) Act.

2. Crim nal Appeal No.499 of 2011 arose out of an order
passed by the Del hi Hi gh Court on an application under Section
482 Cr.P.C. seeking quashing of the FIR registered at Police
Station Alipur under Sections 379/114/120B/34 |IPC on the
al l egation that appellant was involved in illegal mning of sand
fromthe Yanuna basin. An FIR was regi stered by the police suo
mot u havi ng conme to know that some persons were renovi ng and
selling sand fromthe Yanuna basin for the |ast so nany days.
On receipt of such information, the police officers conmitted raid
and visited the site where they found one dunper filled with
sand. Because of non-production of any docunments and valid
papers, the digging equipnents were seized and taken into
possessi on and persons were arrested. An FIR was regi stered on
the charges of illegal mning under Section 379/114 |PC besi des
bei ng cogni zabl e of fence under Section 21 (4) of the Mnes and
M neral (Devel opment and Regul ati on) Act, 1957 (in short the
MVDR Act).
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3. The appel |l ant chal l enged the registration of the case on the
ground inter alia that offence if at all conmitted, cognizance
woul d have been taken under the provisions of MVDR Act, that

too on the basis of conplaint to be filed under Section 22 of the



Act by an authorized officer.

4. Crim nal Appeal No.2105 of 2013

Simlarly this case arose out of an order passed by the
Gujarat H gh Court on an application filed by the appellant
seeki ng quashing of the FIR on various grounds inter alia that
Section 22 of the MVDR Act put a conplete bar on the
registration of FIR by the police. The allegation inter alia in the
FIR was on illegal mining in those areas where nining | ease was

al ready revoked.

5. Criminal Appeal Nos. 2108-2112 of 2013

In these cases, appellants are the owners of Muirlidhar
Stone Industries and were granted quarry | ease in the seam of
Village Thoriwari for excavation of mines and ninerals on
payment of royalty. The appellants challenged the legality and
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validity of mining conplaint |odged by the State geol ogi st agai nst
them for offences under Section 379/114 of |PC and under
Section 21 of the MVDR Act. The appel | ants sought an
appropriate wit or direction to quash and set aside the crinina
proceedi ngs on the same ground that Section 22 of the Act
prohibits registration of FIRwith respect to offences punishabl e

under the said MVDR Act.

6. Crimnal Appeal No.2107 of 2013

Thi s appeal al so arose out of the order passed by the High
Court of Cujarat on the application challenging the legality and
validity of crimnal conplaint filed before Bhuj Tal uka Police
Station for the alleged illegal mining and transporting a dunper
| oaded with black trap stone. A conplaint was made with the
police for the comn ssion of offence under Section 379 read with

Section 114 of the | PC and under Section 21 of the MVDR Act.



7. Crimnal Appeal No.2106 of 2013

Thi s appeal also arose out of a conplaint filed before Sayl a

Police Station by the Incharge M nes Supervisor, alleging offence

puni shabl e under Sections 4(1) and 21(1) of the MVDR Act. No

charge sheet has been filed in this conplaint so far

8. Crimnal Appeal No.499 of 2011, as stated above, arose out
of the order passed by the Del hi High Court. The Del hi
Court fornmulated three issues for consideration:-

(1) Whether the police could have registered an FIR
in the case

(2) Whether a cogni zance can be taken by the
concerned Magistrate on the basis of police report;
and

(3) Whether a case of theft was nmade out for
permtting registration of an FIR under Section
379/ 411 of the Indian Penal Code.

The Hi gh Court after referring various provisions on the MVDR
Act vis-‘-vis Code of Crimnal Procedure disposed of the
application directing the respondent to anend the FIR which
was regi stered, by converting the offence nentioned therein
under Section 379/411/120B/34 of IPC to Section 21 of the
MVDR Act. The High Court in para 18 of the inpugned order

hel d as under: -

"18. In view of the aforesaid and taking into
consi deration the provisions contai ned under
Section 21 (6) of the said Act | hold that:

(i) The of fence under the said Act being
cogni zabl e offence, the Police could have registered
an FIR in this case;

(ii) However, so far as taking cognizance of
of fence under the said Act is concerned, it can be
taken by the Magistrate only on the basis of a
complaint filed by an authorized officer, which may
be filed along with the police report;

(iii) Since the offence of mning of sand
wi t hout perm ssion is punishable under Section 21
of the said Act, the question of said offence being
an of fence under Section 379 | PC does not arise
because the said Act nmakes illegal mining as an
of fence only when there is no pernit/licence for
such extraction and a conplaint in this regard is
filed by an authorized officer.”

Hi gh



9.

On the other hand the GQujarat Hi gh Court formul ated the

foll owi ng question for consideration:-

10.

Whet her Section 22 of the Act woul d debar even

| odging an FIR before the police with respect to the
of fences puni shabl e under the said Act and Rul es
made t her eunder?

In Case such FIR s are not debarred and the police
are permtted to investigate, can the concerned
Magi strate take cogni zance of the offences on a
police report?

What woul d be the effect on the offences
puni shabl e under the Indian Penal Code in view of
the provisions contained in the Act?

The Gujarat High Court came to the foll ow ng concl usion: -

(i) The of fence under the said Act being
cogni zabl e offence, the Police could have registered
an FIR in this case;

(i) However, so far as taking cognizance of

of fence under the said Act is concerned, it can be
taken by the Magistrate only on the basis of a
complaint filed by an authorized officer, which may
be filed along with the Police report;

(iii) Since the offence of mning of sand without
perm ssion is punishabl e under Section 21 of the
said Act, the question of said offence being an

of fence under Section 379 | PC does not arise
because the said Act nmakes illegal mining as an

of fence only when there is no pernit/licence for
such extraction and a conplaint in this regard is
filed by an authorized officer.

The Hi gh Court, therefore, held that:-

1. Section 22 of the Act does not prohibit
registering an FIR by the police on information being
given with respect to offences puni shabl e under the
said Act or the Rul es nade thereunder

2. It is however, not open for the Magistrate to

t ake cogni zance of the offence puni shabl e under the
Act or the Rules made there under on a nere

charge- sheet filed by the police. It would, however,
be open for the officer authorized by the state or the
Central Government in this behalf to file a conplaint
in witing before the Magi strate relying upon the

i nvestigating carried out by the police and the

compl aint may al so include the papers of the police

i nvestigation.



3. Wth respect to of fences puni shabl e under
the I ndian Penal Code, no such bar as indicated in
para (2) would apply.

XXXXXXX

22. In so far as the petitions where only FIRs

have been registered by the police and no charge

sheet is filed, they nust fail. In so far as the cases

where police investigation has been concluded and
charge sheets have been filed, it would not be open
for the Magistrate concerned to take cogni zance of
of fences only on such police reports.

11. In the case of Sengol, Charles and K Kannan, etc.etc.

vs. State Rep. by Inspector of Police, 2012 Cri LJ 1705,
2012(2) CTC 369, a simlar question also canme for consideration
before the Madras Hi gh Court where a batch of wit petitions
were heard and di sposed of. The al l egati on made agai nst the
wit petitioner in the FIR was that they committed theft of sand
fromrivers and river-bed belonging to the Governnent, which

act also constitutes violation of the provisions of MVDR Act.
Accordingly, they were prosecuted for the offence punishable
under Section 21 of the MVDR Act and al so under Section 379

| PC. The question that came for consideration before the Court

was as to whether the provisions of the Mnes and Mnerals
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(Devel opment and Regul ation) Act, 1957, will either explicitly or

i mpliedly exclude the provisions of the Indian Penal Code when
the act of an accused is an offence both under the |Indian Pena
Code and under the Provisions of the Mnes and M neral s

(Devel opment and Regul ation) Act, 19577

12. After considering various provisions of the Act, the Division
Bench observed: -

"35. A cursory conparison of these two provisions
with Section 378 of I PC would go to show that the
ingredients are totally different. The contravention
of the terms and conditions of mining | ease, etc.
constitutes an of fence puni shabl e under Section 21
of the Mnes and M nerals Act, whereas dishonestly
taki ng any novabl e property out of the possession

of a person w thout his consent constitutes theft.
Thus, it is undoubtedly clear that the ingredients of
an of fence of theft as defined in Section 378 of |IPC
are totally different fromthe ingredients of an



of fence puni shabl e under Section 21(1) r/w Section
4(1) and 4(1A) of the Mnes and Mnerals Act."

13. The Calcutta High Court in the case of Snt. Seenm

Sarkar vs. The State, (1995)1 CALLT 95(HC), has taken a

different view In this case the Block Land Reforns Oficer

| odged a conplaint with the Police Station alleging inter alia that

the accused persons unaut horisedly excavated the | and of

ordinary clay for manufacturing brick w thout an authorized 0
Iicence and thereby violated Section 21(2) of the MVDR Act and

Section 379 | PC. The Bhatar police station registered the

complaint treating it as an FIR and GR case was started before

t he sub-divisional judicial Mgistrate, Faridabad. The order

t aki ng cogni zance and al so the conpl aint was chall enged by the
accused persons on the ground inter alia that no court is
compet ent and enmpowered to take cogni zance of an of fence

under the MVDR Act, 1957 unless the conplaint is being | odged
by an authorized person. Quashing the conplaint, the Calcutta
H gh Court held as under: -

"6. The learned Magi strate has taken cogni zance of.
the of fence on the basis of the charge-sheet as
subnitted by the Police under Section 21(2) of the
M nes and M nerals (Regul ati on and Devel opnent)

Act, 1957 and Section 379 of the Indian Pena

Code. Cogni zance can be taken under section 190

of the Code of Crimnal Procedure, 1973

Cogni zance is one and it cannot be divided.
Splitting of cognizance is not pernmnissible under the
law. This is the admitted position that the
conpl ai nant who | odged the conplaint is not an

aut hori zed person to nmake such conplaint. So

t aki ng cogni zance on the basis of the conplaint by
the | earned Magistrate for violation of the provision
under Section 21(2) of the Mnes and Mnerals
(Regul ati on and Devel opnent) Act, 1957 is bad. The
only question that is left open is whether taking
cogni zance itself is bad or a partial cognizance can
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be taken? In the peculiarity of the facts and
circunstances of the case if the offence as alleged
under Section 379 |.P.C. against the accused is
di ssociated fromthe allegation of excavation of
earth without |icense constituting an offence under
Section 21(2) of the Mnes and M nerals (Regul ation
and Devel opnent) Act, 1957, then there is no
i ngredient for an offence under Section 379 |.P.C.
agai nst the accused. Even if it is assuned that



there is such an ingredient then the order of taking
cogni zance i s bad because cogni zance is one and it
cannot be made a split. If it is found that taking
cogni zance of an offence is bad the other part of the
of fence for which cogni zance has been taken cannot

be sustained in [aw "

14. Since conflicting views have been taken by Gujarat High
Court, Delhi Hi gh Court, Kerala Hi gh Court, Calcutta High
Court, Madras Hi gh Court and Jharkhand H gh Court, and they
are in different tones, it is necessary to settle the question

i nvol ved in these appeals.

15. M. Nikhil Goel |earned counsel appearing in Crinina
Appeal Nos. 2105, 2106 and 2107 of 2013 assailed the

i mpugned order of the Hi gh court on various grounds. Learned
counsel firstly contended that Section 22 of MVDR Act per se

puts a bar even on registration of the FIR and consequently on
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i nvestigation unless a direction to that effect comes fromthe

Magi strate and that too on a conplaint in witing made by a
person authorized in this behal f. Lear ned counsel contended
that Section 21(6) of the Act makes the offence under

sub-section 1 of Section 21 to be cogni zabl e irrespective of
anything contained to the contrary in the Code of Crimna
Procedure. Learned counsel contended that both Section 21(6)

and Section 22 if read independently on each other would make

the other provision otiose. As a result, the bar under Section 22
of the Act would not only prevail upon the provisions contained
in Section 190, Cr.P.C. but would prevail over the chapter of the

i nvestigation, nanely Chapter 12 Cr.P.C

16. Learned counsel further submtted that in case the
cogni zability of the offence contained in sub-clause 6 of Section
21 is to be extended to include applicability of Chapter 12 of the

Crimnal Procedure Code, wi thout conplying with the provisions



of Section 22, the same would present at least three difficulties.

Firstly, there are several provisions after the stage of filing of
13

charge-sheet which would be contrary to the provisions and the

rules contained in the 1957 Act. These provisions in the act and

the rules franed under the 1957 | egislation inescapably indicate

that al nost everything relating to an of fence under the

provi sions of Section 21 has to be done by the authorized officer

Accordingly, if the provisions of Section 21(6) are to be extended

to Chapter 12, while the police may register an FIR the power to

sei ze, the power to conpound, the requirenment of taking

directions fromthe jurisdictional nagistrate are exanpl es of

some t hings which the police cannot do in view of direct contrary

to the provisions in the 1957 Act. Learned counsel subnitted

that this power of the police is equivalent to the sane

power/duty which arises pursuant to an order of the Magistrate

under Section 156 [3]. There would definitely be cases where

of fences puni shabl e under Section 20 were brought to the notice

of persons who were neither authorized person under the Act

nor the police. Therefore in such a situation, if the police fails to

act, the other option available to any person is to nmake an

appl i cation under Section 156 [3]. However, in this case, the
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| earned Magistrate has no jurisdiction to pass an order under

this provision in view of paragraph 11. Therefore, it will be a
conmpl etely incongruous situation if the provisions of sub-clause
6 of Section 21 are to be extended to Chapter 12 despite which

several provisions in Chapter 12 cannot be invoked.

17. Learned counsel further submitted that the provisions of
Chapter 12 to 14 leading up to the magi strate taking cogni zance
of an offence are a part of a common statutory duty. The

i nvestigation under Section 156 of the Code has to necessarily



result in a report either under Section 170 or 173 of the Code.
The appellant submits that the magistrate is duty bound to act
on such report in one of the three nanners suggested in para-6
of 1980 (4) SCC 631. It is subnmitted that there is no other option
of preparation of final report and keep it in abeyance. For this
reason as well, the provisions of sub-section (6) cannot be read
into Chapter 12 of the code. Learned counsel further subnitted
that the manner in which the various high courts have dealt with
these provisions are conflicting. The appellant relies upon the
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deci sion of Kerala Hi gh Court reported in 2008 Cr.L.J. 2388,
deci sion of Madras Hi gh Court in Sengol (supra), the judgnents
of this Court reported in (2009) 7 SCC 526 and (2011) 1 SCC 534
on t he interpretation of simlar cl auses under di fferent
enact nent s. It was contended that if the intention of the
Legi sl ature was to make violation of the provisions of Section 4 of
the MVDR Act as an offence of theft, there would have been an
appropriate provision in the MVDR Act itself. The counse
submits that there is a specific purpose for which powers have
been given to the authorized person to take care of breaches
under the Act and as such breaches are to be tried under the
general penal law as it would take away the protection which an
accused/ suspect has been given under the MVDR Act. The
appel l ant subnits that all penal statutes have to be construed
strictly and wherever there are two views possible, benefit to an

accused has to be given.

18. Bef ore answering the question, we shall first refer in brief
the relevant provisions of Mnes and M nerals (Devel opnent and
16
Regul ation) Act, 1957 and Code of Criminal Procedure. Section 4
of the Act puts a restriction on mning operation or prospecting
nm ning operation by any person except under a |ease or |icence.

Section 4 reads as under: -



"4. Prospecting or nining operations to be under
Iicence or lease. (1) No person shall undertake any
reconnai ssance, prospecting or mining operations in
any area, except under and in accordance with the
terns and conditions of a reconnai ssance pernmit or of
a prospecting licence or, as the case may be, a nining
| ease, granted under this Act and the rul es made

t her eunder:

Provided that nothing in this sub-section shall affect
any prospecting or mning operations undertaken in

any area in accordance with the terns and conditions
of a prospecting licence or nmining | ease granted before
t he commencenent of this Act which is in force at

such conmmencenent .

Provided further that nothing in this sub-section shal
apply to any prospecting operations undertaken by the
Geol ogi cal Survey of India, the |Indian Bureau of

M nes, the Atonic Mnerals Directorate for Exploration
and Research of the Departnent of Atomic Energy of

the Central Government, the Directorates of M ning

and Geol ogy of any State Government (by whatever

nane called), and the Mneral Exploration Corporation
Limted, a Governnent Conpany w thin the nmeaning

of Section 617 of the Conpanies Act, 1956

Provi ded al so that nothing in this sub-section shal
apply to any mining | ease (whether called mning

| ease, m ning concession or by any other nane) in
force i mediately before the comencenent of this

Act in the Union Territory of Goa, Danan and Di u.

(1A) No person shall transport or store or cause to be
transported or stored any mineral otherwi se than in
accordance with the provisions of this Act and the

rul es nmade t hereunder.

(2) No reconnai ssance permt, prospecting |icence or

m ning | ease shall be granted otherwi se than in
accordance with the provisions of this Act and the
rul es made t hereunder

(3) Any State CGovernnent nmay, after prior consultation
with the Central Governnent and in accordance with

the rul es made under Section 18, undertake

reconnai ssance, prospecting or mning operations wth
respect to any nineral specified in the First Schedul e
in any area within that State which is not already held
under any reconnai ssance pernmt, prospecting licence
or mning |ease.”

19. From a bare perusal of Section 4, particularly Section 4(1A)
woul d show that there is a total restriction on transportation or
search of minerals otherwi se than in accordance with the
provi sions of the Act and the rul es nade thereunder. The next
rel evant provisions are Sections 21 and 22 of the Act. Section 21
reads as under : -
"Penalties 21. (1) Woever contravenes the provisions
of sub-section (1) or sub-section (1A) of section 4 shal
be punished with inprisonnent for a termwhich may

extend to two years, or with fine which may extend to
twenty-five thousand rupees, or w th both.



(2) Any rul e nmade under any provision of this Act
may provide that any contravention thereof shall be
puni shabl e with inprisonment for a termwhich may
extend to one year or with fine which nmay extend to
five thousand rupees, or with both, and in the case of
a continuing contravention, with an additional fine
whi ch may extend to five hundred rupees for every day
during which such contravention continues after
conviction for the first such contravention

(3) Where any person trespasses into any land in
contravention of the provisions of sub-section (1) of

section 4, such trespasser may be served with an

order of eviction by the State Governnent or any
authority authorised in this behalf by that

Government and the State Governnent or such

aut hori sed authority may, if necessary, obtain the help
of the police to evict the trespasser fromthe |and.

(4) Whenever any person raises, transports or
causes to be raised or transported, w thout any |awful
authority, any mneral fromany |land, and, for that

pur pose, uses any tool, equipnent, vehicle or any
other thing, such mineral, tool, equipnent, vehicle or
any other thing shall be liable to be seized by an officer
or authority specially enpowered in this behalf.

(4A) Any mineral, tool, equipnent, vehicle or any
other thing seized under sub-section (4), shall be liable
to be confiscated by an order of the court conpetent to
take cogni zance of the offence under sub-section (1)
and shall be disposed of in accordance with the
directions of such court.

(5) Whenever any person raises, wthout any |awful
authority, any mneral fromany land, the State
Government may recover from such person the

m neral so raised, or, where such mineral has already
been di sposed of, the price thereof, and nay al so
recover from such person, rent, royalty or tax, as the
case may be, for the period during which the | and was
occupi ed by such person without any |awful authority.
(6) Not wi t hst andi ng anyt hing contained in the Code
of Crimnal Procedure, 1973, an offence under
sub-section (1) shall be cognizable."

20. Section 21 is a penalty provision in case of contravention of
Section 4(1A) of the Act and is punishable with inprisonnent for

a termwhich may extend to two years. Sub-section 3 of Section

21 woul d show that the State Government or any other authority

aut horized by the State Governnent nay obtain the help of

police to evict the trespassers fromthe | and who i s doing m ning
activity in contravention of the provisions of the Act. Sub-section
4 further enmpowered the officer or an authority specially

enpowered in this behalf to seize any tool, equipment, vehicle or

18

19



any other thing which are used by any person who illegally or
wi thout any |lawful authority erases, transports any mnerals
fromany | and. Those minerals, tools, equipnment or vehicle or
any other thing so seized shall be confiscated by the order of the
court conpetent to take cogni zance and shall be disposed of in
accordance with the direction of such court as contenpl ated
under sub-section 4(A) of Section 4 of the Act. Sub-section (6) of
Section 21 has been inserted by an Anendrment Act of 1986
wher eby an of fence under Sub-section (1) of this Section has
been made cogni zabl e. Section 22 which is very relevant for the
i nstant case needs to be quoted hereinbel ow : -
"22. Cogni zance of offences
No court shall take cognizance of any of fence

puni shabl e under this Act or any rul es made
t her eunder except upon complaint in witing made by
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a person authorised in this behalf by the Centra
CGovernnent or the State Governnent."
21. Readi ng the aforesaid provision would show that cogni zance
of any offence punishable under the Act or the Rul es nmade
t hereunder shall be taken only upon a witten conpl ai nt nmade

by a person authorized in this behalf by the Central Governnent

or the State Governnent.

22. Section 23(B) confers power to any gazetted officer of the
Central or State Governnent authorized on that behal f to make
search of minerals, docunents or things in case there is a reason
to believe that any nmineral has been raised in contravention of
the Act or the Rul es nade thereunder. Whi | e maki ng search
provi sions of Section 100 of Code of Crimnal Procedure has been
made applicable to every search.

"23B. Power to search --. If any gazetted officer of

the Central or a State CGovernnent authorised by the

Central Government [or a State Governnent, as the

case may be, in this behalf by general or specia

order has reason to believe that any mineral has

been raised in contravention of the provisions of this

Act or rules made thereunder or any docunent or
thing in relation to such mneral is secreted in any
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pl ace [or vehicle,] he nmay search for such mneral
docunent or thing and the provisions of section 100
of the Code of Crimnal Procedure, 1973 shall apply
to every such search.”

23. In exercise of powers conferred by Section 23(C) (1) of the
MVDR Act, the Government of CGujarat made rules called CGujarat

M neral (Prevention of Illegal Mning, Transportation and Storage)
Rul es, 2005. The said Rules, inter alia, nade provisions to
search, seizure and confiscation of the property in the manner
provi ded under the Act as and when a person violates the
provisions of the Act and the Rul es made thereunder in doing

m ning activities.

24. Looking into the provisions the Code of Criminal Procedure,
1973 the rel evant provisions need to be referred hereunder
Section 2(c), 2(d) and 2(h) define cognizable offence, conplaint
and investigation which reads as under :-

"2(c) "cogni zabl e of fence" neans an of fence for

whi ch, and "cogni zabl e case" neans a case in

which, a police officer nay, in accordance with the
First Schedul e or under any other law for the tine
being in force, arrest w thout warrant;
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2(d) "conplaint" neans any all egation nade orally
or inwiting to a Magistrate, with a viewto his
taking action under this Code, that some person,
whet her known or unknown, has committed an
of fence, but does not include a police report.

2(h) "investigation" includes all the proceedi ngs
under this Code for the collection of evidence
conducted by a police officer or by any person

(other than a Magistrate) who is authorized by a
Magi strate in this behal f;"

25. Section 4 provides that all offences under the Indian Pena
Code shall be investigated, inquired into, tried and ot herw se
dealt with according to the provisions contained in the said Code.

Sub-section (2) of Section 4 provides that all offences under any



other law shall be inquired into, tried and otherw se dealt with
according to the sane provisions but subject to any enact nent

regul ating the mning or place of investigation, inquiry or trial of
such of f ences. Conming to the provisions of Section 41 of the
Code, it will show that a police officer without an order of

Magi strate and warrant can arrest any person who comits a

cogni zabl e of fence. The Court may al so arrest any person

agai nst whom a reasonabl e conpl ai nt has been made or credible

i nformati on has been received or a reasonabl e suspicion exi st

that he has committed a cogni zabl e of fence puni shable with
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i mprisonment for a termwhich nade | ess than seven years. The

rel evant part of Section 41, Cr.P.C. is quoted hereinbel ow -

"41. When police may arrest wthout

warrant .-

(1) Any police officer may without an order from
a Magistrate and without a warrant, arrest any
person- -

(a) who conmits, in the presence of a police

of ficer, a cogni zabl e of fence;

(b) agai nst whom a reasonabl e conpl ai nt has

been made, or credible information has been
recei ved, or a reasonable suspicion exists that
he has comitted a cogni zabl e of fence

puni shabl e with inprisonment for a term which
may be | ess than seven years or which may

extend to seven years whether with or without
fine, if the following conditions are satisfied,
namel y: -

(i) the police officer has reason to believe on the
basis of such complaint, information, or
suspi ci on that such person has committed the
said of fence

(ii) the police officer is satisfied that such arrest
i S necessary-

(a) to prevent such person fromcomitting any
further offence; or

(b) for proper investigation of the offence; or
(c) to prevent such person from causing the

evi dence of the offence to di sappear or
tanpering with such evidence in any manner; or
(d) to prevent such person from maki ng any

i nducenent, threat or prom se to any

person acquainted with the facts of the case so
as to dissuade himfromdisclosing such facts to
the Court or to the police officer; or

(e) as unless such person is arrested, his
presence in the Court whenever required cannot
be ensured,

and the police officer shall record while making
such arrest, his reasons in witing.
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26. Chapter 11 of the Code confers very inportant power and



duty upon the police officer to take preventive action in certain

cases. Sections 149, 150, 151 and 152 of the Code are worth to

be referred to and quoted hereinbel ow : -

"149. Police to prevent cognizabl e of fences
- Every police officer may interpose for the purpose
of preventing, and shall, to the best of his ability,

prevent, the conmi ssion of any cogni zabl e of f ence.

150. I nformation of design to commit

cogni zabl e offences - Every police officer receiving
informati on of a design to commt any cogni zabl e

of fence shall conmunicate such information to the
police officer to whomhe is subordinate, and to any
other officer whose duty it is to prevent or take
cogni zance of the conmission of any such offence.

151. Arrest to prevent the conm ssion of

cogni zabl e offences - (1) A police of ficer
knowi ng of a design to commt any cogni zabl e

of fence may arrest, w thout orders froma

Magi strate and without a warrant, the person so
designing, if it appears to such officer that the
commi ssion of the of fence cannot be ot herw se
prevent ed.

(2) No person arrested under sub-section
(1) shall be detained in custody for a period
exceedi ng twenty-four hours fromthe tinme of his
arrest unless his further detention is required or
aut hori zed under any other provisions of this Code
or any other law for the tine being in force.

152. Prevention of injury to public
property.- A police office may of his own authority
interpose to prevent any injury attenpted to be
committed in his view to any public property,
nmovabl e or immovable, or the renoval or injury of

any public landmark or buoy or other mark used
for navigation."

27. Perusal of aforenentioned provisions would show that a

police officer of his own authority has the duty to prevent any

injury attenpted to be conmritted to any public property or

nati onal assets and to prosecute such person in accordance with
| aw
28. The policy and object of Mnes and Mnerals Act and Rul es

have a long history and are the result of an increasing

awar eness of the conpelling need to restore the serious

ecol ogi cal inbalance and to stop the damages being caused to

t he nature.
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29. The Court cannot | ose sight of the fact that adverse and
destructive environmental inpact of sand mining has been

di scussed in the UNEP d obal Environnmental Alert Service

report. As per the contents of the report, lack of proper scientifi
met hodol ogy for river sand nmining has led to indiscrininate sand
m ni ng, while weak governance and corruption have led to

26

wi despread illegal mining. Wile referring to the proposition in
India, it was stated that Sand trading is a lucrative business, and
there is evidence of illegal trading such as the case of the

influential mafias in our Country.

30. The m ning of aggregates in rivers has led to severe damage
to river, including pollution and changes in levels of pH

Renovi ng sedinent fromrivers causes the river to cut its

channel through the bed of the valley floor, or channel incision
bot h upstream and downstream of the extraction site. This |eads

to coarsening of bed material and |l ateral channel instability. It
can change the riverbed itself. The renoval of nore than 12
mllion tonnes of sand a year fromthe Venbanad Lake

catchnment in India has led to the lowering of the riverbed by 7 to
15 centinetres a year. Incision can also cause the alluvial aquifer
to drain to a lower level, resulting in a |oss of aquifer storage.
can al so increase flood frequency and intensity by reducing fl ood
regul ation capacity. However, lowering the water table is nost

threatening to water supply exacerbating drought occurrence and

severity as tributaries of major rivers dry up when sand mining

reaches certain threshol ds.

31. Illegal sand mining al so causes erosion. Damm ng and
m ni ng have reduced sediment delivery fromrivers to many

coastal areas, leading to accel erated beach erosion

C

It
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32. The report also dealt with the astonishing inpact of sand
m ning on the econony. It states that the tourismnmay be
af fected through beach erosion. Fishing, both traditional and
comrercial -- can be affected through destruction of benthic
fauna. Agriculture could be affected through | oss of agricultura
land fromriver erosion and the lowering of the water table. The
i nsurance sector is affected through exacerbation of the inpact of
extrene events such as floods, droughts and storm surges
t hrough decreased protection of beach fronts. The erosion of
coastal areas and beaches affects houses and infrastructure. A
decrease in bed | oad or channel short eni ng can cause
downstream erosi on i ncl udi ng bank erosi on and t he
undercutting or underm ning of engineering structures such as
bridges, side protection walls and structures for water supply.
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33. Sand is often renoved from beaches to build hotels, roads
and other tourismrelated infrastructure. In some |ocations,
continued construction is likely to |l ead to an unsustai nabl e
situation and destruction of the main natural attraction for

visitors -- beaches thensel ves.

34. Mning from within or near a riverbed has a direct inpact
on the streanm s physical characteristics, such as channe
geonetry, bed el evation, substratum conposition and stability,

i nstream roughness of the bed, flow velocity, discharge capacity,
sedi nent transportation capacity, turbidity, tenperature, etc.
Alteration or nodification of the above attributes may cause
hazar dous i npact on ecol ogi cal equilibriumof riverine regine.
This may al so cause adverse inpact on instream biota and
riparian habitats. This disturbance nay al so cause changes in

channel configuration and fl ow pat hs.

35. In the case of M Pal anisany vs. The State of Tanil

Nadu, 2012 (4) CTC 1, the amended provisions of the Taml
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Nadu M nes and M neral s Concessi on Rul es, 1959

chal l enged on the ground that the said Rules for the purpose of
preventing and restricting illegal mning, transportation and
storage of minerals are ultra vires constitutional provisions and
the provisions of the Mne and M nerals (Devel opnent and

Regul ation) Act, 1957. Uphol ding the vires of the Rules, the

Di vi sion Bench (one of us, Egbal, J. as he then was) of the

Madr as Hi gh Court, el aboratel y di scussed t he obj ect
restriction put in the illegal nining, transportati on and storage of
m neral s including sand and after considering various reports
observed thus:

"20. In order to appreciate the issue involved in these
Wit Petitions, we nay have to |l ook at the |arger
picture - the inpact of indiscrimnate, uninterrupted
sand quarrying on the already brittle ecol ogi cal set up
of ours. According to expert reports, for thousands of
years, sand and gravel have been used in the
construction of roads and buil di ngs. Today, denand

for sand and gravel continues to increase. M ning
operators, instead of working in conjunction with

cogni zant resource agencies to ensure that sand

mning is conducted in a responsi bl e nmanner, are
engaged in full-time profiteering. Excessive in-stream
sand-and-gravel mining fromriver beds and |ike
resources causes the degradation of rivers. In-stream
mning |owers the stream bottom which | eads to bank
erosion. Depletion of sand in the stream bed and al ong
coastal areas causes the deepening of rivers and
estuaries and enl argenment of river nouths and coasta

inlets. It also leads to saline-water intrusion fromthe
nearby sea. The effect of mning is conpounded by the
effect of sea level rise. Any volune of sand exported
from stream beds and coastal areas is a loss to the
system Excessive in-streamsand nining is a threat to
bridges, river banks and nearby structures. Sand

m ning also affects the adjoining groundwat er system
and the uses that |ocal people nake of the river.

Furt her, according to researches, in-stream sand
nmning results in the destruction of aquatic and
riparian habitat through whol esal e changes in the
channel norphol ogy. The ill effects include bed
degradation, bed coarsening, |owered water tables near
the stream bed, and channel instability. These

physi cal inpacts cause degradation of riparian and
aquatic biota and may | ead to the underni ning of

bri dges and other structures. Continued extraction of
sand fromriver beds may al so cause the entire

stream bed to degrade to the depth of excavation

22. The nost inportant effects of in-stream sand

m ning on aquatic habitats are bed degradation and
sedi ment ati on, which can have substantial negative
effects on aquatic life. The stability of sand-bed and
gravel -bed streans depends on a delicate bal ance

bet ween stream flow, the sediments supplied fromthe

was

of
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wat er shed and t he channel form M ning-induced

changes in sediment supply and channel form disrupt

the channel and the habitat devel opment processes.

Furt hernmore, novenent of unstable substrates results

i n downstream sedi nentation of habitats. The affected
di stance depends on the intensity of mning, particles
sizes, streamflows, and channel norphol ogy.

23. Apart fromthreatening bridges, sand nining
transforns the riverbeds into | arge and deep pits; as a
result, the groundwater table drops |eaving the
drinking water wells on the enbanknents of these

rivers dry. Bed degradation fromin-stream n ning

| owers the elevation of streamflow and the fl oodplain
water table, which in turn, can elininate water

t abl e- dependent woody vegetation in riparian areas

and decrease wetted periods in riparian wetlands. So
far as locations close to the sea are concerned, saline
water may intrude into the fresh waterbody."

31
36. In the case of Centre for Public Interest Litigation vs.

Uni on of India, (2012) 3 SCC 1, this Court, while observing that
the natural resources are the public property and nationa
assets, held as under: -

"75. The State is enpowered to distribute natural
resources. However, as they constitute public
property/ national asset, while distributing natura
resources the State is bound to act in consonance
with the principles of equality and public trust and
ensure that no action is taken which may be
detrimental to public interest. Like any other State
action, constitutionalismnust be reflected at every
stage of the distribution of natural resources. In
Article 39(b) of the Constitution it has been provided
that the ownership and control of the material
resources of the comunity should be so distributed
so as to best subserve the common good, but no
conpr ehensi ve | egi sl ati on has been enacted to
general ly define natural resources and a franmework
for their protection. O course, environnent |aws
enacted by Parlianent and State Legi sl atures dea
with specific natural resources i.e. forest, air, water,
coastal zones, etc."

37. In the case of MC. Mehta vs. Kanal Nath and others
(1997) 1 SCC 388, this Court while considering the doctrine of
public trust which extend to natural resources observed as
under: -

"24. The ancient Roman Enpire devel oped a | egal theory

known as the "Doctrine of the Public Trust". It was
founded on the ideas that certain common properties
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such as rivers, seashore, forests and the air were held by
Governnent in trusteeship for the free and uni npeded



use of the general public. Qur contenporary concern

about "the environment" bear a very cl ose conceptua

relationship to this I egal doctrine. Under the Roman | aw
these resources were either owned by no one (res

nul l'i ous) or by every one in common (res conmuni ous).

Under the English conmmon | aw, however, the Sovereign

could own these resources but the ownership was limted

in nature, the Crown could not grant these properties to

private owners if the effect was to interfere with the

public interests in navigation or fishing. Resources that
were suitable for these uses were deened to be held in
trust by the Crown for the benefit of the public. Joseph

L. Sax, Professor of Law, University of Mchigan --

proponent of the Mddern Public Trust Doctrine -- in an

erudite article "Public Trust Doctrine in Natural Resource

Law : Effective Judicial Intervention", Mchigan Law

Review, Vol. 68, Part 1 p. 473, has given the historica

background of the Public Trust Doctrine as under

"The source of modern public trust lawis found in a
concept that received nuch attention in Roman and

English law -- the nature of property rights in rivers, the
sea, and the seashore. That history has been given
considerable attention in the legal literature, need not be
repeated in detail here. But two points should be
enphasi zed. First, certain interests, such as navigation
and fishing, were sought to be preserved for the benefit of
the public; accordingly, property used for those purposes
was di stingui shed fromgeneral public property which the
sovereign could routinely grant to private owners. Second,
while it was understood that in certain common

properties -- such as the seashore, highways, and
runni ng water -- ‘perpetual use was dedicated to the
public’, it has never been cl ear whether the public had an

enforceable right to prevent infringenent of those
interests. Although the State apparently did protect
public uses, no evidence is available that public rights
could be legally asserted against a recalcitrant

gover nment . "

25. The Public Trust Doctrine primarily rests on the
principle that certain resources |like air, sea, waters and
the forests have such a great inportance to the people as
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a whole that it would be wholly unjustified to make them
a subj ect of private ownership. The said resources being a
gift of nature, they should be nmade freely available to
everyone irrespective of the status in life. The doctrine
enj oi ns upon the Government to protect the resources for
the enjoynment of the general public rather than to permt
their use for private ownership or conmercial purposes
According to Professor Sax the Public Trust Doctrine
i mposes the followi ng restrictions on governnent al
aut hority:

"Three types of restrictions on governnental authority
are often thought to be inposed by the public trust: first,
the property subject to the trust nust not only be used for
a public purpose, but it nust be held available for use by
the general public; second, the property nmay not be sold,
even for a fair cash equivalent; and third the property
must be mmintained for particular types of uses.”

XXXXXXXXX
34. Qur legal system-- based on English common |aw --
i ncludes the public trust doctrine as part of its
jurisprudence. The State is the trustee of all natura
resources which are by nature neant for public use and
enjoynment. Public at large is the beneficiary of the



sea-shore, running waters, airs, forests and ecol ogically
fragile lands. The State as a trustee is under a legal duty
to protect the natural resources. These resources neant

for public use cannot be converted into private

ownershi p."

38. In the case of Intell ectuals Forumvs. State of A P.

(2006) 3 SCC 549, this Court while balancing the conservation of

nat ur a

under: -

resources vis-‘-vis urban devel opnent observed as

"67. The responsibility of the State to protect the
environnment is now a well-accepted notion in all
countries. It is this notion that, in international |aw, gave

rise to the principle of "State responsibility" for pollution
emanating within one’s own territories (Corfu Channe

case). This responsibility is clearly enunciated in the
United Nations Conference on the Human Environment,

St ockhol m 1972 (St ockhol m Convention), to which India

was a party. The relevant clause of this declaration in the
present context is para 2, which states:

"The natural resources of the earth, including the air,
water, land, flora and fauna and especially representative
sampl es of natural ecosystens, mnmust be safeguarded for

the benefit of present and future generations through
careful planning or managenent, as appropriate.”

Thus, there is no doubt about the fact that there is a
responsi bility bestowed upon the Governnent to protect

and preserve the tanks, which are an inportant part of

the environnment of the area.”

39. In the case of Manohar Lal Sharma vs. Principa

Secretary,

(2014) 2 SCC 532, this Court while considering the

power of the police officer observed as under: -

"24. In the crimnal justice systemthe investigation of
an offence is the domain of the police. The power to
investigate into the cogni zabl e of fences by the police
officer is ordinarily not inpinged by any fetters.
However, such power has to be exercised consistent
with the statutory provisions and for legitimate
pur pose. The courts ordinarily do not interfere in the
matters of investigation by police, particularly, when
the facts and circunstances do not indicate that the
i nvestigating officer is not functioning bona fide. In
very exceptional cases, however, where the court finds
that the police officer has exercised his investigatory
powers in breach of the statutory provision putting the
personal liberty and/or the property of the citizen in
jeopardy by illegal and inproper use of the power or
there is abuse of the investigatory power and process
by the police officer or the investigation by the police is
found to be not bona fide or the investigation is tainted

with aninosity, the court may intervene to protect the
personal and/or property rights of the citizens.”

34
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40. In the case of State of MP. vs. Ram Si ngh, (2000) 5 SCC

88, this Court was considering an order by which the Hi gh Court
quashed t he i nvestigation and consequent pr oceedi ngs
conduct ed and concl uded by the police under Section 13(1)(e)

and 13(2) of the Prevention of Corruption Act, 1988 on the

ground that the investigation had not been conducted by an
authorized officer in terms of Section 17 of the Act. The Court
held that the Act was intended to make effective provision for the
prevention of bribery and corruption ranpant anongst the

public servants. It is a social legislation intended to curb illega
activities of the public servant and is designed to be liberally
construed so as to advance its object. The Court observed: -

"9. The nenace of corruption was found to have

enornously increased by the First and Second World War
conditions. Corruption, at the initial stages, was

consi dered confined to the bureaucracy which had the
opportunities to deal with a variety of State |argesse in the
formof contracts, licences and grants. Even after the war
the opportunities for corruption continued as |arge
anounts of governnent surplus stores were required to be
di sposed of by the public servants. As a consequence of
the wars the shortage of various goods necessitated the

i mposition of controls and extensive schenes of post-war

reconstruction involving the disbursenent of huge sums of
money which lay in the control of the public servants
giving thema wi de discretion with the result of luring
themto the glittering shine of wealth and property. In
order to consolidate and anend the laws relating to
prevention of corruption and matters connected thereto,
the Prevention of Corruption Act, 1947 was enacted which
was anmended fromtine to tinme. In the year 1988 a new

Act on the subject being Act 49 of 1988 was enacted with
the object of dealing with the circunstances, contingencies
and shortcom ngs which were noticed in the working and

i mpl ementation of the 1947 Act. The lawrelating to
prevention of corruption was essentially made to deal with
the public servants, not as understood in comon

parl ance but specifically defined in the Act.

XXXXX
14. It may be noticed at this stage that a three-Judge
Bench of this Court in H N Rishbud v. State of Delhi, AR
1955 SC 196, had held that a defect or illegality in
i nvestigation, however serious, has no direct bearing on
the conpetence or the procedure relating to cogni zance or
trial. Referring to the provisions of Sections 190, 193, 195
to 199 and 537 of the Code of Criminal Procedure (1898)
in the context of an of fence under the Prevention of
Corruption Act, 1947, the Court hel d:
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"A defect or illegality in investigation, however serious,
has no direct bearing on the conpetence or the procedure
relating to cogni zance or trial. No doubt a police report
which results froman investigation is provided in Section
190 Cr.PC as the material on which cognizance is taken
But it cannot be nmintained that a valid and | egal police
report is the foundation of the jurisdiction of the court to
t ake cogni zance. Section 190 Cr.PC is one out of a group
of sections under the heading ‘Conditions requisite for
initiation of proceedings’. The | anguage of this section is in
marked contrast with that of the other sections of the
group under the sane heading, i.e., Sections 193 and 195
to 199.

These latter sections regul ate the conpetence of the
court and bar its jurisdiction in certain cases excepting in
conmpliance therewith. But Section 190 does not. Wile no

37
doubt, in one sense, clauses (a), (b) and (c) of Section
190(1) are conditions requisite for taking of cognizance, it
is not possible to say that cognizance on an invalid police
report is prohibited and is therefore a nullity. Such an
invalid report may still fall either under clause (a) or (b) of
Section 190(1), (whether it is the one or the other we need
not pause to consider) and in any case cogni zance SO
taken is only in the nature of error in a proceeding
antecedent to the trial. To such a situation Section 537
Cr.PCwhichis inthe following terns is attracted:

‘ Subj ect to the provisions hereinbefore contained, no
finding, sentence or order passed by a court of conpetent
jurisdiction shall be reversed or altered on appeal or
revi sion on account of any error, om ssion or irregularity
in t he conpl ai nt, sunmons, warr ant , char ge
procl amati on, order, judgnent or other proceedi ngs before
or during trial or in any inquiry or other proceedings
under this Code, unless such error, om ssion or
irregularity, has in fact occasioned a failure of justice.’

If, therefore, cognizance is in fact taken, on a police report
vitiated by the breach of a nmandatory provision relating to
i nvestigation, there can be no doubt that the result of the
trial which follows it cannot be set aside unless the
illegality in the investigation can be shown to have brought
about a miscarriage of justice. That an illegality comitted
in the course of investigation does not affect the
competence and the jurisdiction of the court for trial is
well settled as appears fromthe cases in -- ‘Parbhu v.
Enperor, AIR 1944 PC 73, and -- ‘Lunbhardar Zutshi v. R,
Al R 1950 PC 26 "

It further held:

"I'n our opinion, therefore, when such a breach is
brought to the notice of the court at an early stage of the
trial, the court will have to consider the nature and extent
of the violation and pass appropriate orders for such
reinvestigation as may be called for, wholly or partly, and
by such officer as it considers appropriate with reference
to the requirenents of Section 5-A of the Act. It is in the
Iight of the above considerations that the validity or
otherwi se of the objection as to the violation of Section 5(4)
of the Act has to be decided and the course to be adopted
in these proceedi ngs, determnined.”
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41. In the case of Directorate of Enforcenment vs. Deepak



Mahaj an, (1994) 3 SCC 440, the question cane up for

consi deration before this Court was as to whether a Magistrate
bef ore whom a person arrested under Section 35 of the Foreign
Exchange Regul ation Act, 1973 is produced, has jurisdiction to
aut hori ze detention of that person under Section 167(2) of the
Code of Criminal Procedure. Answering that question the Court
observed: -

"23. Keeping in view the cardinal principle of |awthat
every law is designed to further the ends of justice but not
to frustrate on the nere technicalities, we shall deal with
all those challenges in the background of the principles of
statutory interpretations and of the purpose and the spirit
of the concerned Acts as gathered fromtheir intendnent.

24. The concerned rel evant provisions of the Acts with
whi ch we are concerned, no doubt, pose sone difficulty in
resolving the question with regard to the jurisdiction of the
Magi strate aut hori sing detention and subsequent
ext ensi on of the sane when the provisions of those Acts
are narrowy and literally interpreted. Though the function
of the courts is only to expound the |law and not to
| egi sl ate, nonetheless the |egislature cannot be asked to sit
to resolve the difficulties in the inplenentation of its
intention and the spirit of the law. In such circunstances,
it is the duty of the court to nould or creatively interpret
the legislation by liberally interpreting the statute.

XXXXXXXXXXXX

134. There are a series of decisions of various High
Courts, of course with sone exception, taking the view
that a Magi strate before whom a person arrested by the

conpetent authority under the FERA or Custons Act is
produced, can authorise detention in exercise of his

powers under Section 167. Otherw se the mandatory

direction under the provision of Section 35(2) of FERA or
Section 104(2) of the Custons Act, to take every person
arrested before the Magi strate w thout unnecessary del ay
when the arrestee was not rel eased on bail under
sub-section (3) of those special Acts, will becone

pur posel ess and meani ngl ess and to say that the courts

even in the event of refusal of bail have no choice but to
set the person arrested at liberty by folding their hands as
a hel pl ess spectator in the face of what is terned as

"l egislative casus om ssus" or legal flaw or lacuna, it wll
becone utterly illogical and absurd."

42, In the case of Magbool Hussain vs. State of Bonbay, AR
1953 SC 325, the question that fell for consideration before the
Constitution Bench of this Court was whether by reason of the
proceedi ngs taken by the Sea Custons authorities the appellant
could be said to have been prosecuted and puni shed for the

same of fence with which he was charged in the court of the Chief
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Presi dency Magistrate, Bombay. In the said case, gold had been

brought by the appellant from Jeddah in contravention of the

provi sions of Forei gn Exchange Regul ation Act, 1947. He was
also liable to be prosecuted under the Sea Custons Act. The

prosecuti on was chal |l enged as being violative of Article 20(2) of

40
the Constitution. The Constitution Bench answering the

question held as under:

"...There is no doubt that the act which constitutes an
of fence under the Sea Custons Act as also an offence
under the Foreign Exchange Regul ati on Act was one

and the sane, viz., inporting the gold in contravention
of the notification of the Government of India dated the
25t h August, 1948. The appel |l ant coul d be proceeded
agai nst under section 167(8) of the Sea Custonms Act

as al so under section 23 of the Forei gn Exchange

Regul ation Act in respect of the said act. Proceedings
were in fact taken under section 167(8) of the Sea
Custonms Act which resulted in the confiscation of the
gol d. Further proceedings were taken under

section 23 of the Foreign Exchange Regul ati on Act by
way of filing the conplaint aforesaid in the Court of
the Chief Presidency Magi strate, Bonbay, and the plea
whi ch was taken by the accused in bar of the
prosecution in the Court of the Chief Presidency

Magi strate, was that he had al ready been prosecuted

and puni shed for the same offence and by virtue of the
provi sions of article 20(2) of the Constitution he could
not be prosecuted and puni shed again."”

43. This Court further observed that:

"The fundanmental right which is guaranteed in

article 20(2) enunciates the principle of "autrefois
convict" or "double jeopardy". The roots of that
principle are to be found in the well established rul e of
the conmon | aw of England "t hat where a person has

been convicted of an offence by a court of conpetent
jurisdiction the conviction is a bar to all further
crimnal proceedings for the sanme of fence." (Per

Charles J. in Reg. v. Mles 24, QB.D. 423. To the
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sane effect is the ancient maxim"Neno bis debet
punire pro uno delicto", that is to say that no one
ought to be tw ce punished for one offence or as it is
sometines witten "pro eadem causa", that is, for the
sane cause."

44, In the case of State of Bonbay vs. S.L. Apte, AIR 1961 SC

578, the question that fell for consideration was whether in view



of an earlier conviction and sentence under Section 409, |IPC, the

subsequent prosecution for an offence under Section 105 of the

I nsurance Act was barred by Section 26 of the CGeneral C auses

Act and Article 20(2) of the Constitution. Answering the

questi on,

the Constitution Bench of this Court observed:

"14. To operate as a bar the second prosecution and

the consequential puni shnent thereunder mnust be for
"the same of fence". The crucial requirement, therefore
for attracting the Article is that the offences are the
same, i.e., they should be identical. If, however, the
two of fences are distinct, then notw thstanding that
the allegations of facts in the two conplaints m ght be
substantially similar, the benefit of the ban cannot be
invoked. It is, therefore, necessary to anal yse and
compare not the allegations in the two conpl aints but
the ingredients of the two of fences and see whet her
their identity is made out. It would be seen froma
comparison of s. 105 of the Insurance Act and

s. 405 of Indian Penal Code (s. 409 of the Indian Pena
Code being only an aggravated form of the sane

of fence) that though some of the necessary ingredients
are comon they differ in the follow ng :
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(1) Whereas under s. 405 of the Indian Penal Code the
accused nust be "entrusted" with property or with
"domi ni on over that property", under s. 105 of the

I nsurance Act the entrustnent or dom nion over

property is unnecessary; it is sufficient if the nanager

director,

etc. "obtains possession” of the property.

(2) The offence of crimnal breach of trust (s. 405 of the
I ndi an Penal Code) is not commtted unless the act of

m sappropriation or conversion or "the disposition in
violation of the law or contract", is done with a

di shonest

intention, but s. 105 of the |Insurance Act

postul ates no intention and puni shes as an offence the
mere w t hhol di ng of the property - whatever be the
intent with which the same is done, and the act of
application of the property of an insurer to purposes
ot her than those authorised by the Act is sinilarly
wi thout reference to any intent with which such
application or msapplication is nmade. In these
circunstances it does not seem possible to say that
the of fence of crimnal breach of trust under the

I ndi an Penal Code is the "sane offence" for which the
respondents were prosecuted on the conplaint of the
conmpany charging themw th an of fence under

s. 105 of the Insurance Act.

15. This aspect of the matter based on the two

of fences being distinct in their ingredients, content
and scope was not presented to the | earned Judges of
the H gh Court, possibly because the decisions of this
Court construing and expl ai ning the scope of

Art. 20(2) were rendered later. In On Prakash Gupta v.
State of U P. [1957] S.C R 423 the accused, a clerk of
a municipality had been convicted of an offence under
s. 409 of the Indian Penal Code for having

m sappropriated suns of noney received by himin his
capacity as a servant of the local authority and the
convi ction had been affirnmed on appeal, by the



Sessions Judge and in revision by the Hi gh Court. The
pl ea raised by the accused before this Court, in which
the matter was brought by an appeal with speci al

| eave, was that s. 409 of the Indian Penal Code had
been repeal ed by inplication by the enactnent of
sub-ss. (1)(c) and (2) of s. 5 of the Prevention of
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Corruption Act because the latter dealt with an offence
of substantially the same type. This court repelled that
contention. It analysed the ingredients of the two
of fences and after pointing out the difference in the
cruci al el enments which constituted the of fences under
the two provisions, held that there was no repeal of
s. 409 of the Indian Penal Code inplied by the
constitution of a new offence under the terns of the
Prevention of Corruption Act. It was the application of
this decision and the ratio underlying it in the context
of Art. 20(2) of the Constitution that is of relevance to
the present appeal. The occasion for this arose in State
of Madhya Pr adesh V. Veer eshwar Rao
Agni hotry [1957] S.C.R 868 The respondent was a
tax-coll ector under a nunicipality and was prosecuted
for of fences anpbng others under s. 409 of the Indian
Penal Code and s. 5(2) of the Prevention of Corruption
Act for msappropriation of suns entrusted to himas
such tax-collector. By virtue of the provision contained
ins. 7 of the Crininal Law Arendnent Act, XLVI of
1952, the case was transferred to a Special Judge who
was appointed by the State Government after the
prosecuti on was commenced before a Magi strate. The
Speci al Judge found the accused guilty of the offence
under s. 409 of the Indian Penal Code and convicted
himto three years’ rigorous inprisonment but as
regards the charge under s. 5(2) of the Prevention of
Corruption Act, he acquitted the accused on the
ground of certain procedural non-conpliance with the
rules as to investigation prescribed by the latter
enact nent. The respondent appeal ed to the Hi gh Court
agai nst this conviction and sentence under s. 409 of
the I ndian Penal Code and there urged that by reason
of his acquittal in respect of the offence under
s. 5(2) of the Prevention of Corruption Act, his
conviction under s. 409 of the Indian Penal Code could
not al so be naintai ned, the sane being barred by
Art. 20(2) of the Constitution. The Hi gh Court of
Madhya Bharat accepted this argunment and al | owed
the appeal and the State chall enged the correctness of
this decision by an appeal to this Court. Allow ng the
appeal of the State, Govinda Menon, J., delivering the
j udgnent of the Court observed
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"This Court has recently held in On Prakash
GQupta v. The State of U P. that the offence of
crimnal msconduct punishabl e under s. 5(2) of
the Prevention of Corruption Act, Il of 1947, is
not identical in essence, inport and content with
an offence under s. 409 of the Indian Pena
Code. .. ... In view of the above pronouncenent,
the view taken by the | earned Judge of the High
Court that the two offences are one and the
same, is wong, and if that is so, there can be no
objection to a trial and conviction under



s. 409 of the Indian Penal Code, even if the
respondent has been acquitted of an offence

under s. 5(2) of the Prevention of Corruption Act
Il of 1947....... The Hi gh Court also relied on
Art. 20 of the Constitution for the order of
acquittal but that Article cannot apply because
the respondent was not prosecuted after he had

al ready been tried and acquitted for the sane
offence in an earlier trial and, therefore, the
wel | - known maxi m " Neno debet bis vexari, si
constat curiae quod sit pro una et eadem causa"
(No man shall be tw ce punished, if it appears to
the court that it is for one and the sane cause)
enbodied in Art. 20 cannot apply."

45. In the case of T.S. Baliah vs. ITO AR 1969 SC 701, the
question that arose for consideration before this Court was

whet her the appell ant coul d be sinultaneously prosecuted under
Section 177, IPC and for violation of Section 52 of the Income Tax
Act, 1922. Consi dering the provisions of Section 26 of the

Ceneral O auses Act, this Court held as under

45
"6. ....A plain reading of the section shows that there is
no bar to the trial or conviction of the offender under
both enactments but there is only a bar to the
puni shment of the offender twice for the sane offence.
In other words, the section provides that where an act
or omission constitutes an offence under two
enactnents, the offender nay be prosecuted and
puni shed under either or both the enactnents but
shall not be liable to be punished twice for the sane
of fence. W& accordingly reject the argunment of the
appel lant on this aspect, of the case.

7. It was then contended on behal f of the appellant
that the prosecution is illegal as conplaint petition
was required to be riled by the Inspecting Assistant
Conmi ssi oner under the 1922 Act. In our opinion,

there is no substance in this argunment, Section 53 of
the 1922 Act only requires that a person shall not be
proceeded agai nst for an offence under Section 51 or
Section 52 of the 1922 Act "except at the instance of
the I nspecting Assistant Commissioner”. It is not
disputed in the present case that the respondent has
filed conplaint petitions on the authority of the

I nspecting Assistant Conm ssioner. There is no
statutory requirenent that the conplaint petition itself
must be filed by the Inspecting Assistant

Commi ssioner. The clause "at his instance" in

Section 53 of the 1922 Act only means "on his
authority" and it is therefore sufficient conpliance of
the statutory requirenent if the conmplaint petitionis
filed by the respondent on being authorised by the

I nspecting Assistant Conm ssioner."



46. In the case of Collector of Custons vs. Vasantr aj
Bhagwanj i Bhatia, 1988 (3) SCC 467, the question that arose
for consideration before this Court was as to whether a person

prosecut ed under the Custons Act, 1962 was also liable to be
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prosecut ed under the Gold (Control) Act, 1968. In that case,

person was acquitted fromthe charge of comm ssion of offence

under the Custons Act. Consi dering the question, whether
acquittal of that person will create a bar for subsequent
prosecution under the Gold (Control) Act, 1968, this Court
observed:

"It is therefore evident that the ingredients required to
be established in respect of the offence under the
Custons Act are altogether different fromthe ones
required to be established for an offence under the

Gold (Control) Act. In respect of the forner, the
prosecution has to establish that there was a

prohi bition against the inport into Indian sea waters

of goods which were found to be in the possession of

the of fender. On the other hand in respect of the

of fence under the Gold (Control) Act, it is required to
be established that the of fender was in possession of
primary gold meaning thereby gold of a purity of not

Il ess than 9 carats in any unfinished or seni-finished
form In regard to the latter offence it is not necessary
to establish that there is any prohibition against the
import of gold into Indian sea waters. Mere possession

of gold of purity not less than 9 carats in any

unfini shed or semi-finished formwould be an of fence
under the Gold Control Act. It is therefore stating the
obvious to say that the ingredients of the two offences
are altogether different. Such being the case the
question arises whether the acquittal for the offences
under the Custons Act which requires the prosecution

to establish altogether different ingredients operates as
a bar to the prosecution of the sane person in

connection with the charge of having commtted the 47
of fence under the Gold (Control) Act.”

47. In the case of Leo Roy Frey vs. Thonas Dana, AIR 1958

SC 119, the question that arose for consideration before the

Constitution Bench of this Court was as to whether conviction of

a person for an offence under Section 157(8)(c) of the Custons

Act will bar a subsequent trial for conspiracy, this Court

observed that:



"The proceedings before the Custons authorities were
under s. 167(8) of the Sea Custons Act. Under

s. 186 of that Act, the award of any confiscation
penalty or increased rate of duty under that Act by an
of ficer of Custons does not prevent the infliction of
any puni shnent to which the person affected thereby

is liable under any other |aw. The offences w th which
the petitioners are now charged include an of fence
under s. 120B, Indian Penal Code. Crimna

conspiracy is an offence created and made puni shabl e
by the Indian Penal Code. It is not an offence under
the Sea Custons Act. The of fence of a conspiracy to
conmit a crime is a different offence fromthe crine
that is the object of the conspiracy because the
conspiracy precedes the comm ssion of the crinme and

is conplete before the crinme is attenpted or

compl eted, equally the crine attenpted or conpl eted
does not require the el ement of conspiracy as one of its
ingredients. They are, therefore quite separate

of fences. This is also the view expressed by the United
States Suprene Court in United States v.

Rabi nowi ch (1915) 238 U.S. 78. The offence of crimna
conspiracy was not the subject matter of the
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proceedi ngs before the Coll ector of Custons and
therefore it cannot be said that the petitioners have
al ready been prosecuted and puni shed for the "sane
offence". It is true that the Collector of Customs has
used the words "puni shment" and "conspiracy", but
those words were used in order to bring out that each
of the two petitioners was guilty of the offence under
s. 167(8) of the Sea Custons Act. The petitioners were
not and coul d never be charged with crimina
conspiracy before the Collector of Custons and
therefore Art. 20(2) cannot be invoked. In this view of
the matter it is not necessary for us, on the present
occasion, to refer to the case of Magbool Hussain
v. The State of Bonmbayl1953 SCR730 (AIR 1953 SC
325) and to discuss whether the words used in
Art. 20 do or do not contenplate only proceedi ngs of
the nature of crimnal proceedings before a court of
law or a judicial tribunal so ordinarily understood. In
our opinion, Art. 20 has no application to the facts of
the present case. No other points having been urged
bef ore us, these applications nust be disnissed.”

48. Simlar provi si on had been made in t he wWid Life
(Protection) Act, 1972. Section 55 of the said Act is peri netria of
Section 21 of the MVDR Act. Section 55 of the WIld Life
(Protection) Act, reads as under

"55. No court shall take congnizance of any of fence

against this Act except on the conplaint of the Chief

Wld Life Warden or such other officer as the State
Governnment nmmy authorize in this behal f."
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49. In the case of State of Bihar vs. Murad Ali Khan and
others, (1988) 4 SCC 655, accusation was made agai nst the

persons by alleging that they shot and killed an el ephant and
removed ivory tusks of the el ephant. On the basis of the
compl aint | odged with the Judicial Mgistrate, cognizance of the
of fence was taken and process was issued. It was at the sane

time that the Police registered a case under Sections 447, 429
and 379, IPCread with Sections 54 and 39 of the WIld Life
(Protection) Act, 1972 and the matter was investigated by the
Police. At this stage, one of the accused persons nmoved the High
Court under Section 482, C.P.C. to quash the order of the

Magi strate to take cogni zance of the all eged of fence. The Hi gh
Court took the view that Section 210, C&.P.C. is attracted and
that as an investigation by the Police was under progress in
relation to the same of fence, the | earned Magi strate woul d be
required to stay the proceedings on the conplaint. The Hi gh
Court further held that |earned Magistrate acted w thout

jurisdiction in taking cogni zance of the offence. The matter
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ultimitely came to this Court at the instance of State of Bihar

Hol di ng that Section 210 was not attracted, Their Lordships hel d:

"24. W are unable to accept the contention of Shri R F.
Nari man that the specific allegation in the present case
concerns the specific act of killing of an el ephant, and
that such an offence, at all events, falls within the
over | appi ng areas between of Section 429 |IPC on the one
hand and Section 9(1) read with Section 50(1) of the Act
on the other and therefore constitutes the sane offence.
Apart fromthe fact that this argunent does not serve to
support the order of the High Court in the present case,
this argunent is, even on its theoretical possibilities,
nore attractive than sound. The expression "any act or
om ssion which constitutes any of fence under this Act" in
Section 56 of the Act, nerely inports the idea that the
same act or omission mght constitute an offence under
anot her law and could be tried under such other |aw or
| aws al so.

XXXXXXXX

26. Broadly speaking, a protection against a second or
mul ti pl e puni shnent for the sane offence, technica

conpl exities aside, includes a protection agai nst
re-prosecution after acquittal, a protection against
re-prosecution after conviction and a protection agai nst
doubl e or multiple punishnent for the sane offence.
These protections have since received constitutiona



guarantee under Article 20(2). But difficulties arise in the
application of the principle in the context of what is
meant by "sane offence". The principle in Arerican law is
stated thus:
"The proliferation of technically different offences
enconpassed in a single instance of crinme behaviour
has increased the inportance of defining the scope of
the of fence that controls for purposes of the double
j eopar dy guar ant ee.
Distinct statutory provisions will be treated as
i nvol ving separate of fences for doubl e jeopardy
purposes only if ‘each provision requires proof of an
addi tional fact which the other does not’ (Bl ockburger

v. United States). Were the sanme evidence suffices to
prove both crimes, they are the sane for double
j eopardy purposes, and the clause forbids successive
trials and cumul ative puni shnments for the two crines
The of fences nust be joined in one indictnment and
tried together unless the defendant requests that they
be tried separately. (Jeffers v.United States,[1977]432 US 137)"
27. The expression "the same of fence", "substantially
the sane offence" "in effect the sane of fence" or
"practically the sane", have not done nmuch to | essen the
difficulty in applying the tests to identify the |ega
comon denoni nators of "sane offence". Friedland in
Doubl e Jeopardy (Oxford 1969) says at p. 108:

"The trouble with this approach is that it is vague
and hazy and conceal s the thought processes of the
court. Such an inexact test nust depend upon the
i ndi vi dual inpressions of the judges and can give little
gui dance for future decisions. A nore serious
consequence is the fact that a decision in one case
that two of fences are ‘substantially the same’ nmay
compel the sanme result in another case involving the
same two offences where the circunstances nmay be
such that a second prosecution should be
perm ssible...."

28. In order that the prohibition is attracted the sane

act nust constitute an offence under nore than one Act.
If there are two distinct and separate offences with
different ingredients under two different enactnents, a
doubl e puni shnent is not barred. In Leo Roy Frey v.
Superintendent, District Jail, the question arose whether a
crime and the offence of conspiracy to commit it are
different offences. This Court said:

"The of fence of conspiracy to comit a crine is a

different offence fromthe crine that is the object of the

conspiracy because the conspiracy precedes the

commi ssion of the crinme and is conpl ete before the

crime is attenpted or conpleted, equally the crine

attenpted or conpl eted does not require the el ement

of conspiracy as one of its ingredients. They are,

therefore, quite separate offences.”

50. It is well known principle that the rul e against double
jeopardy is based on a naxi m neno debet bis vexari pro una et
eadem causa, which nmeans no man shall be put in jeopardy

twice for one and the sane offence. Article 20 of the Constitution



provi des that no person shall be prosecuted or punished for the
of fence nore than once. However, it is also settled that a
subsequent trial or a prosecution and puni shnment has no bar if

the ingredients of the two offences are distinct.

51. In the case of State of Rajasthan vs. Hat Singh, (2003) 2
SCC 152, a person was prosecuted for violation of prohibitory
order issued by the Collector under Sections 5 and 6 of the

Raj ast han Sati (Prevention) O dinance, 1987. Against the said
Ordi nance, mass rally took place which led to the registration of
FI Rs agai nst various persons for violation of prohibitory order
under Sections 5 and 6 of the Act. Persons, who were arrested,
moved a petition challenging the vires of the Ordinance and the
Act. The High Court upholding the vires of the O dinance/ Act

hel d that the provisions of Sections 5 and 6 overl apped each
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other and that a person could be found guilty only of the offence

of contravening a prohibitory order under either Section 6(1) or
Section 6(2) of the Act. This Court discussing the doctrine of
doubl e jeopardy and Section 26 of the General C auses Act held

as under:

"We are, therefore, of the opinion that in a given case,
sanme set of facts may give rise to an offence

puni shabl e under Section 5 and Section 6(3) both.

There is nothing unconstitutional or illegal about it. So
al so an act which is alleged to be an of fence under
Section 6(3) of the Act and if for any reason

prosecuti on under Section 6(3) does not end in
conviction, if the ingredients of offence under Section 5
are nade out, may still be liable to be punished under
Section 5 of the Act. W, therefore, do not agree with
the High Court to the extent to which it has been held
that once a prohibitory order under sub-section (1) or
(2) has been issued, then a crimnal act done after the
pronul gati on of the prohibitory order can be puni shed
only under Section 6(3) and in spite of prosecution

under Section 6(3) failing, on the same set of facts the
person proceeded agai nst cannot be hel d puni shabl e

under Section 5 of the Act although the ingredients of
Section 5 are fully nade out.

52. Lear ned counsel appearing for the appellant put heavy



reliance on the decision of this Court in the case of Avtar Singh
vs. State of Punjab, AR 1965 SC 666, in which the appellant

was prosecuted and convicted for theft of electrical energy under

Section 39 of the Indian Electricity Act, 1910. The said
convi ction was chall enged on the ground that as his prosecution

was for an offence against the Act it was inconpetent as it had

not been instituted at the instance of any person nentioned in

Section 50 of the Act. Section 39 of the Act provides that if a

person di shonestly abstracts, consunmes or uses any energy shal

be deened to have conmtted theft within the neaning of the

I ndian Penal Code. It is not in dispute that the appellant had
conmitted the theft nmentioned in this section. However,

Section 50 of the Act provides that no prosecution shall be

instituted agai nst any person for any offence against the Act

except at the instance of the Government or an El ectrica

I nspector, or of a person aggrieved by the sane. This Court
all owi ng the appeal held as under

"W may now refer to certain general considerations
al so leading to the view which we have taken. First, we
find that the headi ng which governs Sections 39 to

50 of the Act is "Criminal Ofences and Procedure"
Qobviously, therefore, the legislature thought that

s. 39 created an offence. W have al so said that
Sections 48 and 49 indicate that in the legislature’s
contenplation s. 39 provided for a punishnment. That
section nust, therefore, also have been intended to
create an of fence to which the punishment was to
attach. The word ’'offence’ is not defined in the Act.
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Since for the reasons earlier nmentioned, in the
| egislature’s views. 39 created an offence, it has to be
hel d that that was one of the offences to which
s. 50 was intended to apply. Lastly, it seens to us that
the object of s. 50 is to prevent prosecution for
of fences agai nst the Act being instituted by anyone
who chooses to do so because the offences can be
proved by men possessing special qualifications. That
iswhy it is left only to the authorities concerned with
the of fence and the persons aggrieved by it to initiate
the prosecution. There is no dispute that s. 50 woul d
apply to the offences nentioned in Sections40 to 47.
Now it seenms to us that if we are right in our view
about the object of s. 50, in principle it wuld be
i mpossi ble to make any distinction between s. 39 and
any of the sections froms. 40 to 47. Thus s. 40 makes
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it an offence to maliciously cause energy to be wasted.

If in respect of waste of energy s. 50 is to have
application, there is no reason why it should not have
been intended to apply to di shonest abstraction of
energy nmade a theft by s. 39. For all these reasons we
think that the present is a case of an offence agai nst
the Act and the prosecution in respect of that offence
woul d be inconpetent unless it was instituted at the

i nstance of a person naned in s. 50."

53. Wth due respect, the ratio decided by this Court can be

several ly distinguished for the reason that the conplaint or

al | egation of dishonest abstraction of electricity as contenpl ated

under Section 39 making the act as a theft within the neani ng of

the Indian Penal Code and be nmade and proved by person

possessing special qualification. In other words, whether there
a di shonest abstraction of electrical energy, as mentioned in
Section 39 of the Act, can be ascertained on
per son/ Engi neers having special qualification in that field.

54. Last but not least, in addition to these decisions, in th
case of Institute of Chartered Accountants of India vs.

Vi mal Kumar Surana and another, (2011) 1 SCC 534, this

Court has very elaborately dealt with sinilar provision under
the Chartered Accountants Act, 1949 (in short, 'C. A Act’). In

t hat case, t he respondent, who passed t he Ch
Account ant exami nation but was not a nenber of the

appel lant’s Institute of Chartered Account s,

represented before the Income Tax Departnent and the

authorities constituted under the Madhya Pradesh Trade Tax

Act on the basis of power of attorney or as |legal representative

and submtted docunments such as audit reports and certificates

required to be issued by the Chartered Accountants by

preparing forged seals and thereby inpersonated hinself as

Chartered Accountant.

He was accordingly prosecuted and

charge was franed agai nst hi munder Sections 419, 468, 471

and 472

| PC. The respondent challenged the order by fili

is
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revi si on under Section 397, Cr.P.C The Additional Sessions
Judge set aside the order of the Magistrate and renanded the

case to the trial court with a direction to decide whether there
are sufficient grounds for fram ng charges under Sections 419,
468, 471 and 473, IPCread with Sections 24 and 26 of the C A
Act. After remand, the trial court passed an order hol ding that
there was no basis for fram ng any charge agai nst respondent
under the I PC The Magistrate further held that cogni zance of
of fences under Sections 24 and 26 of the C. A Act cannot be

t aken because no conpl aint had been filed by or under the

order of the Council before the Mgistrate. The revision filed
agai nst the orders of the Magistrate was di sm ssed. The High
Court referring Sections 2, 4, 5 and Section 195(1), Cr.P.C. held
that in the absence of a conplaint the Magi strate was not
competent to frame charges against the respondent. The High

Court further held that in view of the special mechani sm
contained in the C A Act for prosecution of a person violating
Sections 24, 24A and 26 of the Act, he cannot be prosecuted

under the IPC. The matter finally cane to this Court. Allow ng
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the appeal, this Court considered catena of decisions and held

as under:

"24. Such an uni ntended consequence can be and

deserves to be avoided in interpreting Sections 24-A,

25 and 26 keeping in viewthe settled law that if there
are two possible constructions of a statute, then the
one which leads to anonaly or absurdity and nakes

t he statute vul nerable to t he attack of
unconstitutionality should be avoided in preference to
the other which makes it rational and inmune from

the charge of unconstitutionality. That apart, the court
cannot interpret the provisions of the Act in a manner
which will deprive the victimof the offences defined in
Sections 416, 463, 464, 468 and 471 of his right to
prosecute the wongdoer by filing the first infornmation
report or conplaint under the rel evant provisions of
CrpPC."

XXX XXXXXXXXX

42. The submi ssion of Shri Gupta that the respondent
cannot be prosecuted for the offences defined under
| PC because no conpl aint had been fil ed agai nst him
by the court concerned or authority as per the
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requi renent of Section 195(1)(b)(ii) CrPC sounds
attractive but lacks nmerit. The prohibition contained in
Section 195 Cr PC agai nst taking of cognizance by the
court except on a conplaint in witing nade by the

court concerned before which the docunent is

produced or given in a proceeding is not attracted in
the case like the present one because the officers of
the I ncone Tax Departnent and the authorities
constituted under the Madhya Pradesh Trade Tax Act,

1995 before whomthe respondent is alleged to have
acted on the basis of power of attorney or as |ega
representative or produced audit report do not fal
within the anbit of the term"court" as defined in
Section 195(3) CrPC. Such officer/authorities were

neit her di scharging the functions of a civil, revenue or
crimnal court nor could they be treated as tribuna
constituted by or under the Central or State Act,

mhich is declared to be a court for the purpose of >
Section 195."
55. There cannot be any two opinions that natural resources
are the assets of the nation and its citizens. It is the obligation of
all concerned, including the Central and the State Governnents,
to conserve and not waste such valuable resources. Article 48-A
of the Constitution requires that the State shall endeavour to
protect and inprove the environnent and safeguard the forests
and wild life of the country. Simlarly, Article 51-A enjoins a duty
upon every citizen to pr ot ect and i nprove t he nat ur a
environnent including forests, lakes, rivers and wild Iife, and to
have conpassion for all the living creatures. In view of the
Constitutional provisions, the Doctrine of Public Trust has
beconme the |aw of the land. The said doctrine rests on the
principle that certain resources like air, sea, waters and forests
are of such great inportance to the people as a whole that it
woul d be highly unjustifiable to nmake them a subject of private

owner shi p.
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56. Readi ng the provisions of the Act minutely and carefully,

prima facie we are of the viewthat there is no conplete and
absol ute bar in prosecuting persons under the Indian Penal Code
where the offences committed by persons are penal and

cogni zabl e of f ence.



57. Sub-section (1A) of Section 4 of the MVDR Act puts a
restriction in transporting and storing any nineral otherw se
than in accordance with the provisions of the Act and the rules
made t her eunder. In other words no person will do m ning
activity without a valid |lease or license. Section 21 is a pena
provi sion according to which if a person contravenes the

provi sions of Sub-section (1A) of Section 4 shall be prosecuted
and puni shed in the manner and procedure provided in the Act.
Sub-section (6) has been inserted in Section 4 by anendnent

maki ng t he of fence cogni zabl e not wi t hst andi ng anyt hi ng

contained in the Code of Crimnal Procedure 1973.
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58. Section 22 of the Act puts a restriction on the court to take

cogni zance of any of fence puni shable under the Act or any rule

made t hereunder except upon a conpl aint nade by a person

authorized in this behalf.

59. It is very inportant to note that Section 21 does not begin
Wi th a non- obst ant e cl ause. I nst ead of t he wor ds
"notw t hstandi ng anything contained in any law for the tine

being in force no court shall take cogni zance..... , the Section
begins with the words "no court shall take cogni zance of any

of fence."

60. It is well known that a non-obstante clause is a |l egislative
device which is usually enployed to give overriding effect to
certain provisions over sonme contrary provisions that may be

found either in the same enactnment or sone ot her enactnent,

that is to say, to avoid the operation and effect of all contrary
provi si ons.

61. In Liverpool Borough vs. Turner Lord Canpbell (1861),

30 L.J. Ch.379, C.J. at page 380 said :-

"No universal rule can be laid down for the
construction of statutes, as to whether nandatory
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enact nents shall be considered directory only or
obligatory, wth an i mplied nul lification for
di sobedience. It is the duty of courts to try to get at
the real intention of the legislature by carefully
attending to the whol e scope of the statute to be
construed. "

62. In Pratap Singh vs. Shri Krishna Gupta, AIR 1956 SC
140 at page 141, the Suprene Court while interpreting the
mandat ory and directory provisions of statute observed as under: -

"We do not think that is right and we deprecate
this tendency towards technicality; it is the substance
that counts and nust take precedence over nere form

Sone rules are vital and go to the root of the matter;
they cannot be broken; others are only directory and a
breach of them can be overl ooked provided there is
substantial conpliance with the rules read as whol e

and provided no prejudice ensues; and when the

| egi sl ature does not itself state which Judges nust
deternmine the natter and exercising a nice

di scrimnation, sort out one class fromthe other along
broad based, conmonsense |ines."

63. The question is whether a statute is nmandatory or directory
depends upon the intent of the Legislature and not upon the

| anguage in which the intent is clothed. The meani ng and
intention of the |egislature nust govern, and these are to be

ascertained, not only fromthe phraseol ogy of the provision, but
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al so by considering its nature, its design, and the consequences

whi ch woul d follow fromconstruing it the one way or the other.
64. In Maxell on the Interpretation of Statutes 10th Edn. at
page 381, it is stated thus :-

"On the other hand, where the prescriptions of a
statute relate to the performance of a public duty and
where the invalidation of acts done in neglect of them
woul d work serious general inconvenience or injustice
to persons who have no control over those entrusted
with the duty without promoting the essential ains of
the |l egislature, such prescriptions seemto be generally
understood as nmere instructions for the gui dance and
governnent of those on whomthe duty is inposed, or,
in other words, as directory only. The neglect of them
may be penal, indeed, but it does not affect the validity
of the act done in disregard of them"



65. In the case of State of U P. vs. Babu Ram Upadhya, AIR
1961 SC 751, whil e i nterpreting a particul ar statute
mandatory or directory this Court observed : -

"When a statute uses the word ‘shall’, ‘prim
facie’, it is mandatory, but the court may ascertain the
real intention of the legislature by carefully attending
to the whol e scope of the statute. For ascertaining the
real intention of the legislature the court may
consider, inter alia, the nature and the design of the
statute, and the consequences which would foll ow
fromconstruing it the one way or the other, the inpact
of other provisions whereby the necessity of conplying
with the provisions in question is avoided, the
circunstance, nanely, that the statute provides for a
contingency of the non-conpliance with the

provi sions, the fact that the non-conpliance with the
provisions is or is not visited by some penalty, the

serious or trivial consequences that flow therefrom
and, above all, whether the object of the legislation will
be defeated or furthered.”

66. Consi deri ng t he principl es of interpretation and
wor di ngs used in Section 22, in our considered opinion, the
provision is not a conplete and absol ute bar for taking action by
the police for illegal and dishonestly cormmitting theft of minerals
i ncluding sand fromthe river bed.

67. The Court shall take judicial notice of the fact that over the
years rivers in India have been affected by the alarnming rate of
unrestricted sand mning which is damagi ng the eco-system of

the rivers and safety of bridges. It al so weakens river beds, fish
breedi ng and destroys the natural habitat of many organisms. I|f
these illegal activities are not stopped by the State and the police
authorities of the State, it will cause serious repercussions as
menti oned her ei nabove. It will not only change the river

hydrol ogy but also will deplete the ground water |evels.

68. There cannot be any dispute with regard to restrictions

i nposed under the MVDR Act and renedy provided therein. In

any case, where there is a nmining activity by any person in

contravention of the provisions of Section 4 and other sections of

as
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t he
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the Act, the officer enpowered and authorized under the Act

shal | exercise all the powers including nmaking a conpl ai nt

before the jurisdictional magistrate. It is also not in dispute that
the Magistrate shall in such cases take cogni zance on the basis

of the conplaint filed before it by a duly authorized officer. In
case of breach and violation of Section 4 and other provisions of
the Act, the police officer cannot insist Mgistrate for taking
cogni zance under the Act on the basis of the record subnmitted

by the police alleging contravention of the said Act. I n ot her
words, the prohibition contained in Section 22 of the Act agai nst
prosecuti on of a person except on a conplaint nmade by the

officer is attracted only when such person sought to be

prosecuted for contravention of Section 4 of the Act and not for
any act or onission which constitute an offence under | ndian

Penal Code

69. However, there may be situation where a person w thout
any | ease or licence or any authority enters into river and
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extracts sands, gravels and other minerals and renove or
transport those mnerals in a clandestine manner with an intent
to renove dishonestly those minerals fromthe possession of the
State, is laible to be puni shed for conmtting such of fence

under Sections 378 and 379 of the Indian Penal Code.

70. From a cl ose readi ng of the provisions of MMDR Act and

the offence defined under Section 378, IPC, it is manifest

that the ingredients constituting the offence are different. The
contravention of ternms and conditions of mning | ease or doing
mning activity in violation of Section 4 of the Act is an offence
puni shabl e under Section 21 of the MVDR Act, whereas

di shonestly renoving sand, gravels and other mnerals fromthe
river, which is the property of the State, out of State' s possession

wi t hout the consent, constitute an offence of theft.



71. Hence, merely because initiation of pr oceedi ng for
conmmi ssi on of an of fence under the MVDR Act on the basis of

conpl ai nt cannot and shall not debar the police fromtaking
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action agai nst persons for conmmitting theft of sand and mnerals

in the manner nentioned above by exercising power under the

Code of Criminal Procedure and submt a report before the

Magi strate for taking cogni zance agai nst such person. |In other
words, in a case where there is a theft of sand and gravels from
the Governnment |and, the police can register a case, investigate
the sane and submit a final report under Section 173, C.P.C
before a Magi strate having jurisdiction for the purpose of taking
cogni zance as provided in Section 190 (1)(d) of the Code of

Crim nal Procedure.

72. After giving our thoughtful consideration in the matter, in
the light of relevant provisions of the Act vis-‘-vis the Code of
Crimnal Procedure and the Indian Penal Code, we are of the
definite opinion that the ingredients constituting the offence
under the MVDR Act and the ingredients of dishonestly renoving
sand and gravel fromthe river beds w thout consent, which is the
property of the State, is a distinct offence under the | PC. Hence,
for the commi ssion of offence under Section 378 CG.P.C., on
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recei pt of the police report, the Magistrate having jurisdiction can
t ake cogni zance of the said offence without awaiting the receipt of
complaint that may be filed by the authorized officer for taking
cogni zance in respect of violation of various provisions of the
MVRD Act . Consequently the contrary view taken by the
different H gh Courts cannot be sustained in |aw and, therefore,
overrul ed. Consequently, these crimnal appeals are disposed of
with a direction to the concerned Magistrates to proceed

accordi ngly.



.................................. J.
[ Pi naki Chandra Ghose]
New Del hi
Sept enber 04, 2014
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