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1. Leave granted.
2. Thi s appeal is directed against the
j udgrment and order dated 20t h January,

2006 of the Punjab and Haryana Hi gh Court at
Chandi garh whereby the High Court affirnmed the
concurrent judgnents of the courts bel ow
decreeing the suit of the plaintiff/respondent
(for short the respondent’) and declaring the
resunption of plot allotted to the respondent
by the defendant/appellant (for short 'the
appellant’) as illegal

3. The appellant allotted an industrial plot
bearing Pl ot No. 259, Udyog Vi har, Phase 1V,
Gurgaon to the respondent vide its all otnent
letter dated 24th Novenber, 1987. Pursuant to
the allotnent letter dated aforesaid, the
appel l ant entered into an agreenent on 12th
February, 1988 with the respondent Cl ause 8
of which provides that the respondent shal

start construction on the plot for setting up
of an industry within a period of three nonths
and conpl ete the construction thereof within
one and a half years fromthe date of issuance
of the allotnent letter and further, the
respondent shall conplete the erection and
installation of nmachinery and comrence
production within a period of two years from
the date of allotnent of plot failing which the
pl ot shall be liable to be resuned and the
security amount equivalent to ten per cent of
the cost of the plot deposited by the
respondent at the tine of allotnent shall stand
forfeited. Clause 28 of the agreenent provides
that in case of breach of any of the terns and
conditions of the agreenment including C ause 8,
the appellant reserves the right to exercise
its right of resunmption of the plot. The

appel  ant, when found that the respondent had
viol ated Cl ause 8 of the agreenment, issued a
show cause notice to it as to why the suit plot
shoul d not be resumed and the possession not be
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taken back. On 13t h Sept enber,
1991, the appellant issued a resunption order
for non conmpliance of Clause 8 of the agreenent
by the respondent stating that the respondent
had contravened the terns and conditions of the
al l ot ment order. According to the appell ant,
possession of the suit plot was taken back from
the respondent on 20th Septenber, 1991

4. The respondent filed a Civil Suit before
the Addl. CGivil Judge (Senior Division),
Gurgaon in 1995 nore precisely on

5th COctober, 1995 praying for a decree of

per manent injunction restraining the appellant
frominterfering and/ordisturbing in any
manner the possession of the suit plot and
further restraining the appellant fromre-
allotting the plot to-any other person on the
basis of resunption order, if any. In the
plaint, it was alleged that it was not possible
for the respondent to conply with Cause 8 of

t he agreenent because of high-tension wres

exi sting over the suit plot-and until and

unl ess the said high tension wires were renpved
fromthe suit plot, the respondent was not in a
position to raise construction on the sane
within the tine specified in Cause 8 of the
agreenment. For the reasons aforesaid, the
appel l ant had no right to disturb possession of
the suit plot or initiate any proceeding

agai nst them Inspite of several letters
witten by the respondent to the appellant for
renmovi ng high tension electric wires and
electric pole, the appellant did not renove the
sane till in the year 1995, when suit was

al ready pending, but instead the appell ant
sought to resune the suit plot for non
conpliance of C ause 8 of the agreenent.
Accordingly, a decree for pernmanent injunction
restraining the appellant frominterfering

and/ or di sturbing the possession of the
respondent in respect of the suit plot and
other reliefs as noted herein above was prayed
for.

5. After appearance in the suit, the appellant
filed a witten statenent in which the
appel l ant al |l eged that a resunption order was
passed by it on 13th Septenber, 1991 and
possession of the suit plot was resuned on 20th
Sept enber, 1991 for alleged violation of C ause
8 of the agreenent. The plea of linitation was
al so raised saying that since the suit plot was
resumed on 13th Septenber, 1991 by the
appel l ant and the suit was filed on 5th

Oct ober, 1995, the suit must be held to be
barred by limtation. In the witten statenent,
it was also alleged by the appellant that the
respondent had suppressed the fact regarding
know edge of the resunption order and al so
regardi ng taking over of the possession of the
suit plot. Accordingly, the appellant had
prayed for dismissal of the suit.
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6. The foll owi ng issues were framed by the
trial court

1. Whet her the order dated 13.9.91
if any, is illegal, null and void and
not bindi ng upon the plaintiff ?

2. Whet her the plaintiff is in
possessi on over the plot in question ?
3. Whet her the plaintiff has got no
| ocus-standi to file the present suit

?

4. VWhet her the suit is barred by
[imtation ?

5 Whet her the plaintiff is estopped

fromfiling the present suit by his
own act and conduct ?

6. Vet her the suitis bad for non-
j oi nder of the necessary parties ?
7. Rel i ef.
7 The trial court, after the parties had

adduced evi dence, both oral and documentary, in
support of their respective clains, decreed the
suit of the respondent inter alia on the
foll owi ng findings of fact :-

(1) As the high tension line and an
el ectric pole which existed, was

renmoved on

30t h Novenber, 1995 when the suit

was al ready pending, the

Construction in conpliance with

Cl ause 8 of the agreenment could

not be raised on the suit plot.

(rr) O her allottees in the sane area
were granted extension of time to

rai se construction on identical

facts and accordingly it was the

duty of the appellant to extend

the time for the respondent also

after removing the electric wire

and pol e which existed on the suit

pl ot .

(rrr) Even if the appellant had
resurmed the suit plot on 13th

Sept enber, 1991, the sane was so

done wi t hout giving any

opportunity of hearing to the
respondent .

(1v) No show cause notice was served by
the appellant on the respondent

and no procedure was followed to

resune the suit plot.

On the above findings of fact arrived at by the
trial court on appreciation of the evidence,
oral and docunmentary on record, the follow ng
concl usi ons were drawn : -

1. The order of resunption passed by
the appell ant dated 13th

Sept enber, 1991 whereby the suit

pl ot was all egedly resuned, was

illegal and against the principles

of natural justice and therefore

liable to be set aside.
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2. The suit was not barred by
l[imtation as the respondent was
in possession of the suit plot and
resunpti on order of the appellant
was not served upon the
respondent .

3. The respondent had by cogent
evi dence proved his possession
over the suit plot and accordingly
the respondent was entitled to a
decree of permanent injunction as
prayed for.

8. Feel ing aggrieved, the appellant preferred
an appeal by which the decree of the tria

court was affirned. The appellate court also
echoed the finding of the trial court and held
that the appellant instead of renoving the high
tension wire and electric pole fromthe suit
pl ot resumed the plot in question on 13th

Sept enber; 1991 wi t hout affording the
respondent any opportunity of ‘being heard and,
therefore, held that the resunption order was

i nef fective and not ‘bi nding on the respondent.
The appellate court also held that the suit was
not barred by limtation because no cogent

evi dence was produced by the appellant to show
that the respondent was served with the copy of
the resunption order at all or that the
respondent had any prior_ know edge of the
resunpti on order.

9. A second appeal was, thereafter, filed by
the appellant before the H gh Court and in the
second appeal, the appellant filed an
application under O der 41 Rule 27 read with
Section 151 of the CPC for acceptance of an
addi ti onal evidence which was nothing but a

| egal notice dated 8th Cctober, 1991 sent by
the counsel for the respondent wherein the
respondent had acknow edged the receipt of
resunpti on order of the appellant dated 13th
Sept enber, 1991. The appeal as well as the
application for acceptance of additiona

evi dence under Order 41 Rule 27 of the CPC was
taken up for final hearing and by the inpugned
judgrment, the High Court rejected the said
application filed under Order 41 Rule 27 of the
CPC and al so the appeal of the appellant.
Before the H gh Court in second appeal, the
mai n thrust of the argunent of the |earned
counsel for the appellant was that the | ega
notice allegedly served by the respondent on
the appellant should be permtted to be
produced on record as additional evidence in
the exercise of its power under Order 41 Rule
27 of the CPC to show that the suit filed in
1995 was barred by lintation. On the nmerits of
the second appeal, the Hi gh Court recorded the
follow ng :-

"Not hi ng has been shown that the
findings recorded by both the courts
bel ow suffer fromany infirmty or are
contrary to the record. No question of
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Il aw, nuch | ess any substantia
guestion of law arises in the present
appeal . "

10. Feel i ng aggri eved by the judgment of the
Hi gh Court, the instant special |eave petition
has been filed in respect of which | eave has

al ready been granted.

11. On behal f of the appellant, M. R Mhan,
Addi tional Solicitor General subnmitted at the
first instance that the Hi gh Court was not
justified in rejecting the application for
acceptance of additional evidence filed under
O der 41, Rule 27 of the CPC. By the
application under Order 41, Rule 27 of the CPC,
a legal notice alleged to have been served by
the counsel for the respondent on the appell ant
was in fact sought to be admtted in evidence
to prove that the respondent had cl ear

know edge of the resunption order passed on
13th Septenber, 1991 and if such fact was
accepted, the suit filed inthe year 1995 was
clearly barred by Iimtation. The H gh Court,
however, while rejecting the application for
acceptance of additional evidence, held that
the legal notice which was alleged to have been
served on the appellant was per se not

admi ssible in evidence nor was it proved that
the |l egal notice was issued by the respondent.
The High Court also held that even if the sane
was i ssued, such a legal notice did not advance
the case of the appellant.

12. Before we deal with the aforesaid

subm ssi on of M. Mhan, we may rem nd oursel ves
of the provisions of Order 41 Rule 27 of the
CPC which are as foll ows:

"27. Production of additional evidence
in Appellate Court \026 [1] The parties to
an appeal shall not be entitled to
produce additional evidence, whether

oral or docunentary, in Appellate

Court. But if-

[a] the court from whose decree
the appeal is preferred has

refused to admt evidence which
ought to have been adnmitted, or

[aa] the party seeking to produce
addi ti onal evidence, establishes
that notw thstandi ng the exercise
of due diligence, such evidence
was not within his know edge or
could not, after the exercise of
due diligence, be produced by him
at the tinme when the decree
appeal ed agai nst was passed, or

[b] the Appellate Court requires
any docunent to be produced or any
witness to be exam ned to enable
it to pronounce judgment, or for
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any other substantial cause,

the Appellate Court may allow such
evi dence or docunent to be
produced, or witness to be

exam ned.

[2] Wenever additional evidence is
al l owed to be produced by an Appellate
Court, the Court shall record the
reason for its adm ssion."

13. We have carefully exam ned the provisions
made under Order 41 Rule 27 of the CPC. The
parties to an appeal shall not be entitled to
produce additional evidence, oral or
docunentary, before the appellate court except
on the grounds enunerated in Clause (a), (aa)
and (b) of Order 41 Rule 27(1) of the CPC. The
court may permt additional evidence to be
produced onl'y when it is satisfied with the
three grounds nanely, (i) if the Court from
whose decree the appeal is preferred has
refused to adnit evidence which ought to have
been admtted; (ii) a party seeking to produce
additional evidence establishes that
notw t hst andi ng the exerci se of due diligence,
such evi dence was not within his know edge or
could not, after the exercise of due diligence,
be produced by himat the tine when the decree
appeal ed agai nst was passed; and (iii) when the
appel | ate court requires any docunent to be
produced or any witness to be exam ned to
enable it to pronounce judgnment; or for any

ot her substantial cause.

14. I n Munici pal Corporation For G eater
Bonbay Vs. Lal Pancham of Bonbay and Ors. [1965
(1) SCR 542], this Court held that power under
O der 41 Rule 27 of the CPC could not be used
for removing a lacuna in the evidence and did
not entitle the appellate court to let-in fresh
evi dence at the appellate stage when even

wi t hout such evidence it could pronounce
judgrment in the case. Followi ng the aforesaid
deci sion in Minicipal Corporation For G eater
Bonbay Vs. Lal Pancham of Bonbay and Ors. [1965
(1) SCR 542], this Court again in State of
Gujarat and Anr. Vs. Mahendra Kumar

Par shot t anbhai Desai [Dead] by LRs [(2006) 9
SCC 772] in para 10 page 775 observed as
fol |l ows:

"\ 005. Though the appellate court has the
power to allow a docunent to be
produced or a witness to be exam ned
under Order 41 Rule 27, the

requi rement of the said Court nust be
[imted to those cases where it found
it necessary to obtain such evidence
for enabling it to pronounce judgnent.
This provision did not entitle the
appel l ate court to let in fresh

evi dence at the appellant stage where
even W thout such evidence it can
pronounce judgment in the case. It
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does not entitle the appellate court
to let in fresh evidence only for the
pur poses of pronouncenent of judgnent
in a particular way. The H gh Court
referred to the earlier proceedings
bef ore various authorities and canme to
the concl usion that though the
appel l ants had sufficient opportunity
to bring the evidence on record, for
reasons best known to it, the State
did not produce the entire evidence
before the trial court and it was only
8 years after the dismssal of the
suit that the applications were filed
for adduci ng additional “evidence in
the appeal ." (Enmphasis supplied)

15. In Smt. Pranod Kunari Bhatia Vs. Om
Prakash Bhatia and O's. [(1980) 1 SCC 412], it
has been ‘hel'd that the Hi gh Court was not
unjustified inrefusing toadmt the additiona
evi dence under Order 41 Rule 27 of the CPC when
such additional evidence purported to defeat
the claimof one of the parties and such
addi ti onal evidence was sought to be laid many
years after filing of the suit. In that
circunstance, this Court has held in the

af oresai d deci sion that the discretion used by
the appellate court in refusing to receive
additional evidence at the | ate stage cannot be
interfered with.

16. In a recent decision of this court in the
case of Karnataka Board of Wakf Vs.” Government
of India and Os. [ (2004) 10 SCC 779], this
Court has again clearly laid down the
principles for acceptance or refusal of
addi ti onal evidence at the appel l'ate stage
observing that the scope of Order 41 Rule 27 of
the CPCis very clear to the effect that the
parties to an appeal shall not be entitled to
produce additional evidence, whether oral or
docunentary, unless they have shown that in
spite of due diligence, they could not produce
such docunents and that such docunents are
required to enable the court to pronounce a
proper judgment.

17. Keeping the aforesaid principles in mnd
and applying the same on the facts and
circunstances of this case, we are unable to
accept the contention of the | earned Additiona
Solicitor General appearing for the appellant
that the | egal notice dated

8th Cctober, 1991 could not be produced in

evi dence before the trial court or before the
first appellate court due to inadvertence and

| ack of proper |egal advice. For this purpose,
we have exam ned the pleadings made in the
application for acceptance of additiona
evidence closely and in detail. Admttedly, the
| egal notice issued by the counsel for the
respondent to the appellant which was sought to
be adnmitted as additional evidence at the
second appel l ate stage was lying with the
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appel l ant during the pendency of the suit and
al so during the pendency of the first appeal
The appellant in its witten statenent had
categorically taken the plea of limtation

whi ch was al so one of the main issues in the
suit. It is therefore difficult for us to
concei ve that the said notice issued by the

| awyer of the respondent could not either be
produced before the trial court or before the
first appellate court due to | ack of proper

| egal advice. It cannot al so be i mgined that
the appell ant having taken a specific plea in
the witten statenent regarding limtation of
the suit could not produce the sane due to

i nadvertence. In any view of .the matter, Order
41 Rrule 27 of the CPC al so does not enpower an
appel | ate court to-accept additional evidence
on the ground that such evidence could not be
produced or filed either before the trial court
or before the first appellate court due to

i nadvertence or | ack of proper legal advice.
M. Mohan, |earned Additional Solicitor Genera
however sought to argue that the pleadi ngs nade
in the application for acceptance of additiona
evi dence woul d cone wi thin the meani ng of
"substantial cause" under Order 41 Rul e 27

(1) (b) of the CPC which would require-the
appel l ate court to accept the legal notice in
order to pronounce its judgment. W are unable
to accept this subm ssion of M. Mhan. In our
view, lack of proper |egal advice or

i nadvertence to produce the legal notice in
evidence is not a ground to hold that there was
substantial cause for acceptance of the
addi ti onal evidence. M. Mhan, Learned

Addi tional Solicitor General further sought to
argue that the inportance of the legal notice
was not realized and it was due to.inadvertence
and | ack of proper |egal advice that the sane
coul d not be produced before the courts bel ow
In our view, we do not think that non
realization of the inportance of the docunents
due to inadvertence or |ack of proper |ega

advi ce as noted herei nabove al so woul d bring
the case within the expression "other
substantial cause" in Oder 41 Rule 27 of the
CPC. In this connection, reference can be made
to a decision of this court in the case of
Sunder Lal & Son Vs. Bharat Handicrafts Pr

Ltd. [(AIR) 1968 SC 406]. In any view of the
matter, we do not find that the | egal notice
was required by the appellate court to
pronounce a proper judgnent in the appeal. It
was open for the H gh Court to decide the
second appeal on nerits with the docunents and
evi dence already on record. Therefore, we are
in agreenent with the Hi gh Court that the
addi ti onal evidence nanely the | egal notice

i ssued by the counsel for the respondent to the
appel | ant ought not to have been admitted at
the stage of the second appeal. As noted

her ei nabove, the suit was filed by the
respondent on 5th Cctober 1995. The Trial Court
decreed the suit about nine years thereafter
nore precisely on 12th March 2004. An appea
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was carried against the aforesaid judgnent of
the trial court which was disposed of on 31st
January 2005. The appellant had failed to
satisfy the High Court as to why the | ega
noti ce which was admttedly lying with them
could not be produced during all these years
i.e. fromb5th October 1995 till 31st January
2005. Such being the position and in view of
t he di scussi ons nade herein above, we are
unable to hold that the H gh Court was not
justified in rejecting the application for
acceptance of additional evidence at the second
appel | at e stage.

18. Let us now consider whether the three
courts bel ow were justified in decreeing the
suit of the respondent. ~Before we consider the
findings of the courts below, it may be kept on
record that in the second appeal, the High
Court hel'd that no question of |aw nuch |ess
any substantial question of |awarose in the
same. On a perusal of the judgment of the High
Court in the second appeal , we also do not find
that any substantial question of |aw, as
enunerated in Section 100 of the CPC was in
fact raised before the High Court. So far as
the trial court is concerned, it caneto a
finding of fact that 'the respondent was found
to be in possession of the suit plot in spite
of resunption notice having beenissued by the
appellant. The trial court also came to a
finding of fact that it was due to inaction on
the part of appellant to renove the electric
wires and poles fromthe suit plot and the

expl anati on given by the respondent for not
being able to take any step to raise
construction in conpliance with Clause 8 of the
agreenment nust be accepted and therefore a
decree for permanent injunction should be
granted in favour of the respondent. These
findings of fact were echoed by the appellate
court as well. It is well settled that ina
second appeal, H gh Court is not permtted to
set aside the findings of fact arrived at by
the two courts below until and unless it is
shown that such findings of fact are either
perverse or arbitrary in nature. M. Mhan

| earned Additional Solicitor General, however,
could not satisfy us that the findings of the
courts bel ow which were al so accepted by the

Hi gh Court in the second appeal were either
perverse or arbitrary. Accepting this position
the H gh Court in second appeal found that the
appel l ant had failed to satisfy it that the
findings recorded by the courts bel ow suffered
fromany infirmty or that they were contrary
to the record. The High Court al so concl uded
that there was no question of |aw nmuch | ess any
substantial question of |aw which arose in the
second appeal. Before we part with this

j udgrment, we keep on record that M. Mdhan
appearing for the appellant substantially
argued before us on the issue that the H gh
Court was not justified in rejecting the
application for acceptance of additiona
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evi dence. W have al ready di scussed this aspect
of the matter herein before and after such

di scussi on, we have already held that there was
no infirmty in that part of the judgment by
whi ch the High Court had rejected the
application for acceptance of additiona

evi dence.

19. For the reasons aforesaid, we do not find
any ground for which interference with the

j udgrment of the courts bel ow can be called for.
Accordingly, the appeal requires to be

di sm ssed and is dism ssed as such. There will

be no order as to costs.




