hP 1

I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

CIVIL APPEAL No. 4958 OF 2010
(Arising out of SLP(C)No.12782 of 2008)
STATE POLLUTI ON CONTROL BQARD, ORI SSA . ... APPELLANT

VERSUS

JAGANNATH STONE CRUSHER & ORS. ... . RESPONDENTS
WTH

ClVIL APPEAL No. 4959 COF 2010
(Arising out of SLP(C)No.12931 of 2008)

ClVIL APPEAL No. 4960 COF 2010
(Arising out of SLP(C)No.13018 of 2008)

ClVIL APPEAL No. 4961 OF 2010
(Arising out of SLP(C)No.13133 of 2008)
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Leave granted.

These appeal s are directed agai nst order dated 19.02.2008
passed by the Division Bench of Oissa H gh Court whereby it
allowed the wit petitions filed by the contesting respondents
and quashed the orders passed by the State Pollution Control
Board, Orissa (for short ‘the Board' ) directing closure of the
stone crushers being operated by them

In exercise of the power conferred upon it under Section 4 of

the Environnment (Protection) Act, 1986 read with Notification dated

10. 2. 1988 i ssued by t he Gover nment of I ndi a, M ni stry of
Envi r onment and Forests, the Governnent of Oissa issued order
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dated 13.5.1998/5.6.1998 and prescribed the follow ng guidelines
for operation of the stone crushers in the State:

(i)AI'l stone crusher units are to confirm pollution
control mneasures and em ssion standard notified by
M ni stry of Environment and Forest fromtime to time
along with the standards under Section 7 of the said
Act;

(ii)No stone crusher unit shall be allowed within one
KM froma town or village boundary;

(iii) No stone crusher should be |ocated within half



K- M fromthe National of State Hi gh \Ways;

(iv) Distance between two stone crusher units shall be
at least half K M Stone crusher units which are within
the aforesaid prohibited limt shall shift to other
areas within six months fromthe date of publication of
the notification in the CGazettee.

The af orenment i oned notification was anended by anot her
notification dat ed 1. 8. 2006 and item No. i v of the earlier
notification was del eted

By an order dated 17/18.7.2002 issued under Section 19 of the
Air (Prevention and Control of Pollution) Act, 1981 (for short ‘the
Air Act’), the State Governnent declared the entire State as Air
Pol | ution Control Area.

The stone crushing units of the respondents were inspected by
the officers of the Board sonetine in February, 2004 and reports
were submtted highlighting violation of the siting criteria and
gui delines issued by the State Governnent for operating the stone
crushers. Thereafter, show cause noti ces wer e issued to the
respondents under Section 31A of the Air Act pointing out that they

are operating the units in violation of the siting criteria; that

they have not taken adequate air pollution control mneasures as
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prescri bed under the Environnent (Protection) Rules, 1986 by the
Mnistry of Envi r onnent & For est s, Gover nnent of I ndi a vi de

Notification No.GSR 742(E) dated 30.8.1990 and No. SOB(E) dated

31.12. 1990 read with Notification dated 13.5.1998 of the State

Forest & Environnent Departnent. The respondents filed separate
replies to cont est t he show cause notices. Accor di ng to t he
respondents, t hey had t aken adequate neasures for checking air

pol I uti on. They al so pointed out that the State Governnment has

been hol di ng di scussion with the Stone Crushers Oaners Association
to mninze the em ssion of air pollution. After considering the
replies of the respondents, the Board passed orders under Section
31A of the Air Act and directed closure of the stone crushers.

Al t hough, the respondents could have chall enged the closure
orders by filing appeal s under Section 31 of the Air Act, but

instead of availing the statutory alternative renmedy, they filed



wit petitions under Article 226 of the Constitution of India. Wth
a viewto avoid the objection that the wit petitions should not be
entertai ned because statutory renedy of appeal is avail abl e agai nst
the closure orders passed by the Board, the respondents al so prayed
for quashing notification dated 17/18.7.2002 issued by the State
Gover nnent declaring the entire State as Air Pollution Contro
Ar ea.

The Division Bench of the High Court upheld the validity of
the notification issued by the State Governnent under Section 19 of
the Air Act but quashed the closure orders passed by the Board by

recording the foll ow ng observations: -

"14. It appears that in the inmpugned orders of closure
in some of the wit petitions, as mentioned above, only
violation of the siting criteria laid down in the
notification of 1998 has been alleged in general. But
the said notification of 1998 has been anended in 2006
deleting itemno. 4 of the 1998 notification. No
specific vi ol ati on has been all eged therein.
Therefore, the inpugned orders are not sustainable in
the eye of |aw'
However, liberty was given to the Board to make fresh survey
of the sites and take action in accordance with | aw.
We have heard | earned counsel for the parties and perused the
record including the inspection reports, show cause notices issued
by the Board, replies of the respondents and the final orders
passed by the Board.
In our Vi ew, t he Hi gh Court committed serious error by
quashing the closure orders only on the ground that no specific
vi ol ati on of t he amended notification i ssued in 2006 has been
poi nted out in the show cause notices. A readi ng of the inspection
reports and the show cause notices shows that nultiple deficiencies
were found in the operation of stone crushers established by the
respondents. In the replies filed by them the respondents did
state that they have taken neasures for checking the air pollution
but did not give the details of those neasures. They al so did not

give satisfactory reply on the issue of violation of guideline

No. i i speci fied in notification dat ed 13.5.1998/5. 6. 1998. The



Di vi sion Bench of the High Court granted relief to the respondents
wi t hout examining the issues raised in the wit petitionin a

correct perspective in the backdrop of the violations pointed out
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in the inspection report and in the show cause noti ces. I n our
opi nion, onission on the part of the Division Bench of the High
Court to direct its attention to the material produced by the
parties has resulted in substantial failure of justice.
In the result, the appeals are all owed. The i npugned order is
set aside and the matter is remitted to the Hi gh Court for fresh
adjudi cation of the wit petitions insofar as they relate to the
respondents’ challenge to the closure orders passed by the Board.
At the rehearing, the appellant herein shall be free to raise the
objection to the maintainability of the wit petition on the ground
that the respondents herein did not avail the statutory renedy of
appeal under Section 31 of the Air Act. If the High Court accepts
the objection that an effective alternative renmedy is available to
t he Wit petitioners, t hen it shoul d pass appropriate order

facilitating availing of such renedy.

........................... J.
( G S.SINGVI )
............................ J.
( ASOK KUVAR GANGULY )
EW DELHI ;
JULY 06, 2010.
6
| TEM NO. 1 COURT NO. 11 SECTI ON XI A
SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (Civil) No(s).12782/2008
(From the judgenent and order dated 19/02/2008 in WC No
9529/ 2005 of The H GH COURT OF ORI SSA AT CUTTACK)
STATE POLLUTI ON CONTROL BOARD, ORI SSA Petitioner(s)
VERSUS
JAGANNATH STONE CRUSHER & ORS. Respondent (s)

(Wth prayer for interimrelief and office report)

WTH SLP(C) NO 12931 of 2008
(Wth prayer for interim relief and office report)



SLP(C) NO 13018 of 2008
(Wth prayer for interim relief and office report)
SLP(C) NO. 13133 of 2008
(Wth prayer for interim relief and office report)

Date: 06/07/2010 These Petitions were called on for hearing today.

CORAM :

HON BLE MR JUSTICE G S. S| NGHVI

HON BLE MR JUSTI CE ASOK KUVAR GANGULY
For Petitioner(s) Janar anj an Das, Adv.
. Swet aketu M shra, Adv.
. P. P. Nayak, Adv.

. Yasobant Das, Sr.Adv.
Shi bashi sh M sra, Adv.

For Respondent (s)

Raj Kumar Meht a, Adv.
. Ant aryani Upadhyay, Adv.
. S. L. Si ngh, Adv.

$33 I3 5%8%

UPON hearing counsel the Court nade the foll ow ng
ORDER

Leave granted.
The appeals are allowed in terns of the signed order.

( Satish K. Yadav ) ( Phoolan Wati Arora )
Court Master Court Master
( Signed order is placed on the file )



