I'N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO 1318 OF 2008

| C.B.I. through Superintendent of Police Appel I ant ('s)
Ver sus

| Naval Ki shore | Respondent ( s)

ORDER

This appeal is directed against the judgnent and order passed by
the H gh Court of Judicature at Bonbay, Nagpur Bench in Crinina
Appeal No. 187 of 1996, dated 27.09.2005. By the inpugned judgnent
and order the Hi gh Court has acquitted the respondent herein and
set aside the judgnent and order passed by the Trial Court in
Speci al Case No. 21 of 1994, dated 09.05.1996, whereby the Trial
Court has convicted the respondent herein for offence punishable
under Section 161 of the India Penal Code, 1860 (for short 'the
IPC) and Sections 5(1)(d) and 5(2) of the Prevention of Corruption
Act, 1988 (for short ’'the Act’) and sentenced him to undergo
rigorous inprisonment of two years along with a fine of Rs. 2000/ -
and in default rigorous inprisonnent of three nmonths, respectively.

The facts in brief are: It is the case of prosecution that on
07.04.1986 the respondent, a nmanager in the Jalanb Branch of
Central Bank of India, had demanded a sum of Rs. 500/- by way of
illegal gratification for releasing balance |oan anmount of Rs.
1000/ - from the conpl ai nant - Shri Deochand Laxman Ghate (PW1). Upon
such demand, PW1 had | odged a conplaint with the Anti Corruption
Bureau, Akola, dated 08.04.1986, whereafter a police raid was
pl anned to be conducted along with Sheshrao Baliram Kale (PW10)
and Gautam Sadasiva Bansod (PW11) as panch Wi t nesses. On
09. 04. 1986, the raid was conducted and accordingly, the respondent
was caught red handed whil e demandi ng and accepting a sum of Rs.
300/- from the conplainant through one other person (A2) in
presence of the panch wtnesses and another wtness, Bhanudas
Yashwant Mrge(PW7). Upon conpletion of i nvestigation, t he
respondent was charged for the offence puni shabl e under Section 161
of the IPC and Sections 5(1)(d) and 5(2) of the Act. It is stated
that after receiving the amount, the respondent had handed over the



money to A2 and therefore, A2 was also charged for offence
puni shabl e under Section 165-A of the IPC. The respondent-accused
and A2 pl eaded not guilty and the case was conmmitted to trial

The prosecution has exani ned 15 witnesses including PW1, PW10 and
PW7 in support of its case. Wile the respondent has not exam ned
any witness, A2 examined DW1 in support of his defence.

PW1 has testified in respect of the denand nade on 07.04. 1986 and
09. 04. 1986, the node and nanner of paynent of Rs. 300/- to the
respondent, his acceptance of the ampbunt and subsequent handing
over the said amount to A2. PW10 has corroborated the evidence of
PW1 on the fact of manner of payment and its acceptance by the
respondent and A2. PW7 has corroborated the version of PW1 and PW
10 on the aspect of paynent and acceptance of Rs. 300/-. DwW1 has
testified in respect of a sale transaction of bicycle between PW1
and A2 and the paynent of Rs. 300/- being made by PW1 in
furtherance of such purchase by himfrom A2 through the respondent.

Upon appreci ati on of evidence, the Trial Court has decided both the
i ssues against the respondent and concluded that (i) t he
prosecution has not only established the acceptance of illega
gratification other than I egal remuneration but also proved that it
has been accepted by the respondent herein and thus, conmmitted an
of fence under Section 161 of the IPC, and (ii) the respondent being
a public servant has obtained for hinself pecuniary advantage of
Rs. 300/- by corrupt and illegal nmeans and thereby conmmitted the
of fence under Sections 5(1)(d) and 5(2) of the Act. The Trial Court
has rejected the evidence of D1 in respect of acceptance of nobney
by A2 for sale of a bicycle to PW1, however acquitted A2 from the
charge of abetnment of aforesaid offence on the grounds that
firstly, the denmand for illegal gratification was not nade in the
presence of A2 and secondly, the prosecution has not proved the
guilt of A2 from the evidence on record. The respondent was
sentenced to undergo rigorous inprisonnent for a period of two
years along with a fine of Rs. 2000/- and in default of paynent
rigorous inprisonnment of three nonths.

Aggri eved by the sane, the respondent had preferred an appea

before the High Court and inter alia urged the followi ng grounds

for his acquittal

a. the demand has been proved by the prosecution relying upon the
oral evidence of PW1 and the Panch witnesses and since their

evi dence contradicts on the point of paynent of bribe, it only
establ i shes denmand but fails to establish the acceptance of such
payment .

b. while the evidence of PW 7 and PW 10 suffers from
contradictions, the testinony of PW10 cannot be relied upon to
corroborate PW1's evidence as he is a usual Panch wtness in
Police raids and possibility of himbeing tutored could not be
omtted.

c. the testinony of DW1 in respect of transaction of noney for
purchase of a bicycle by PW1 from A2 sufficiently proves to
reasonabl e extent of raising preponderance of proof of the
purpose of payment of noney, which denonstrates that the
prosecuti on case has not been established beyond reasonable
doubt .

The Hi gh Court has el aborately commented upon the evidence of the
prime wtnesses, i.e., PW1, PW7 and PW10 and, accepting the
af oresai d grounds urged by the respondent, observed that though the
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evi dence on record sufficiently establishes the demand, it does not
establish the manner of paynent of nobney beyond reasonable doubt
given that PW10 is a usual formal panch witness, the testinonies
of PW7 and PW 10 contradict on the manner of handing over of the
anount by the respondent to A2 and the defence version of A2 in
respect of payment of noney by PW1 for purchase of bicycle could
not be prima facie ruled out. In light of the aforesaid, the High
Court has concluded that the Trial Court ought not to have
convi cted the respondent relying upon the same and therefore, set
aside the judgnment and order passed by the Trial Court and
acquitted the respondent.

Aggri eved by the aforesaid judgnment and order, the appell ant-Bureau
is before us in this appeal

W have heard Shri P.P. Ml hotra, |earned Additional Solicitor
General appearing for the appellant and Shri Basava Prabhu Patil,
| earned seni or counsel for the respondent, accused.

Shri Mal hotra, would subnit that the Hi gh Court was not justified
in acquitting the respondent on the aforesaid counts. He would
contend that the evidence of PW1 was well corroborated by the
evi dence of PW7 and PW10 in respect of the manner of paynment of
the amount demanded by the respondent and the Hi gh Court ought not
to have rejected the evidence of PW10 on the ground of himbeing a
formal panch witness. He would bring the decisions of this Court to
our notice to strengthen his subm ssions.

Per contra Shri Patil would support the judgnent and order of the
Hi gh Court in acquitting the respondent and setting aside the
j udgnent and order of the Trial Court.

We have carefully perused the evidence on record including the
testinonies of PW1, PW7 and PW10 and the judgnents and orders
passed by the Courts bel ow

We are of the considered view that the evidence of PW7 and PW10
i ndeed suffers with contradiction inasnuch as the handing over of
the amobunt fromrespondent to A2 upon payment by PW1 is concerned.
While the forner states that while the nobney was transferred by
respondent to A2 on hearing that the police party was approaching,
the latter testifies that the said amount was transferred no sooner
than it was paid to the respondent. Further, the evidence on record
elucidates that PW10 is a usual panch wtness and hence is a
formal witness only and his evidence al one cannot be relied upon to
bring the truth to light. Therefore, in absence of any cogent and
uni npeachabl e testinobny corroborating the prosecution version
beyond reasonabl e doubt in respect of acceptance of amount paid in
demand of illegal gratification, the defence version in respect of
paynment of noney in a sale transaction of a bicycle cannot be
obliterated. Thus, we are fully convinced that the High Court has
not commtted any error whatsover in conmng to the conclusion that
in light of apparent contradictions in the evidence on record, the
Trial Court was not justified in convicting the respondent.



14. In view of the above, we do not see any nerit in this appeal and
the same is dismssed

O dered accordingly.
.................. J.
[H L. DATTU

.................... J.
[ RANJAN GOGO! ]

NEW DELHI ,
OCTOBER 30, 2013.
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(with appln. for
bringing on record addl. documents)

Date: 30/10/2013 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTICE H. L. DATTU
HON BLE MR JUSTI CE RANJAN GO&XD

For Appellant(s) M.P.P. Ml hotra, ASG

M. B.V. Balram Das, Adv.

For Respondent(s) M. Basava Prabhu S Patil, Sr. Adv.
M. vijay K Jain, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

The appeal is dismssed in ternms of the signed order.

[ Charanjeet Kaur ] | [ Vinod Kulvi ]
| Court Master | |Asstt. Registrar [

[ Signed order is placed on the file ]



