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Kanchana ... Appel | ant (s)
Vs.

P. Mani an ... Respondent (s)

[Wth office report]

Dat e: 28/ 02/ 2002 This natter(s) was called on for hearing today.

CORAM
HON' BLE MR. JUSTI CE SYED SHAH MOHAMVED QUADRI
HON BLE MR. JUSTI CE DORAI SWAMY RAJU

For the appellant(s) : M.KK Mani, Adv.

For the respondent(s) : M.LN Rao, Sr. Adv.
M s V. Krishnanurt hy, V. Rama Subr amani am
T. Hari sh Kumar, Advs.

UPON hearing counsel the Court nade the foll ow ng

ORDER
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Heard the |earned counsel for the parties for about 10
nm nut es each.
The appeal is allowed in terms of the signed order.
There shall be no order as to costs.
. SP1
[ Naresh Kumar] [ Kanwal Si ngh]
Court Master Court Master
[ Signed order is placed on the file.]
. PA
.UP 10 2; Draft, sntst; -n -PA4 -dFX-NORMAL -y -e; dunbp
L....... T ...... T ...... T ...... T ...... T ...... T ...... T ...... T R
..... L..........T.......T.......T.......T.......T.......T.......T R
PL55

I'N THE SUPREME COURT OF | NDI A



.SP2.

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 1509 OF 2000@@
CCCCCCCCCCCCCCCCCccccccecececee

Kanchana ... Appel I ant
Vs.
P. Mani an ... Respondent
OR D E R@@
cceeceece
L I T....... T....... T....... T....... T....... T....... J

This appeal is fromthe judgnment and order of the High
Court of Judicature at Madras in CRP No. 2674/ 93 dated July
29, 1998. The appellant is t he | andl ady of a
non-residential building conprising of two shops of which
the respondent is the tenant.

The appellant filed an eviction petition before the
Principal District Minsif, Coinbatore, for eviction of the
respondent on the ground that he committed wilful default
in paynent of rent for the shops from March 1985 to August

1985. The application was |ater amended to read that the
rent was due for the period fromMarch 1985 to February
1986. The respondent contested the claimand denied that

he committed wilful default in paynent of rent for the said
period. The learned trial court, by its order dated August
11, 1992, found that the respondent conmitted wlfu

default in paynent of rent and accordingly ordered eviction
of the respondent from the shops. He challenged the

2

correctness of that order before the Court of the Rent
Control Appellate Authority (llnd Additional sub Judge,
Coi mbatore) in Rent Control Appeal No.148/92. The | earned
Appel late Authority agreed with the finding recorded by the
trial court and disnmssed the appeal on July 14, 1993.
Dissatisfied wth the order of the Appellate Authority the
respondent filed CRP No.2674/93 in the High Court, which
was allowed on July 29, 1998 and the orders of the
authorities below were set aside. The appellant is in
appeal assailing the said order of the Hi gh Court.

M.KK Mani, learned counsel appearing for t he
appel lant, contends that when both the Ilearned Rent
Controller as well as the |learned Appellate Authority

recorded the finding that the respondent has comritted
wilful default the H gh Court erred in allowing the
revision petition wthout even reversing the finding of
those authorities. M. LN Rao, |earned senior counse
appearing for the respondent, submts that the default
committed by the respondent could not be said to be a
wilful default and that as the appellant did not file an
application under Section 11(4) of The Tami | Nadu Buil di ngs
(Lease & Rent Control) Act, 1960 for claimng the rent
alleged to be due during the pendency of the rent
proceedings, the Hi gh Court was right in arriving at the
conclusion that the appellant had waived his claim for
relief under Section 11(4).
3
The short point that arises for consideration is:



. SP1

. SP2

whet her the High Court was right in setting aside the order
of the Appellate Authority confirmng the order of the
|l earned Rent Controller that the respondent conmitted

wi | ful def aul t in paynent of t he rent for t he
af orenent i oned peri od.

W nust observe that whether there has been a wlfu
default in paynent of rent by the respondent is primarily a
question of fact which should not ordinarily be disturbed
by a revisional court unless the order suffers from non-
consideration of inportant evidence, or misreading of the
evidence or recording a conclusion which no reasonable man
in the given facts could have arrived at. A perusal of the
Order of the Hi gh Court, under challenge, does not show
that the order was interferred with on any of the
af orenenti oned grounds. By a curious reasoning which we
are unable to appreciate the Hi gh Court concluded: -

"10. In ny considered opinion, the
decision in Vijayakumar v. Ravindaran reported
in 1997 (111) CIC 476 is not applicable to the
facts and circunstances of this case as the
question of adjusting the deposit of advance
avail able with the respondent-I| andl ady does not
ari se. However, | amobliged to apply the
decision of the Apex Court in K A Ranesh &
Os. V. Sm.Susheela Bai & Ors. reported in
1998 (2) L.W 300 wherein, it is clearly held
that even if there was any default during the
pendency of such proceeding, it was open to the
respondents to enforce the statutory right
avail abl e to t hem Ther ef or e, t he
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respondent -1 andl ady having failed to avail such
statutory right, is not entitled to conplain
against the revision petitioner-tenant for an
all eged wilful default.

11....... Hence | amsatisfied that both
the authorities below erred in holding that the
revision petitioner-tenant has conmitted wlfu
default and ordered eviction. Therefore, the
order of eviction of the Courts bel ow are set
aside and the revision is allowed. "

We have noted above that the default in paynment of
rent relates to the period before filing the eviction
petition and by amendnent subequent period is also added.
The High Court did not examine the correctness of the
finding recorded by the Courts below nuch less did it give
any reason to set aside the sane.

For the aforenentioned reasons we are wunable to
sustain the order of the High Court, it is accordingly set
aside and the order of the learned Rent Controller as
confirmed by the Appellate Authority is restored. The
appeal is allowed. But in the circunstances of the case
there shall be no order as to costs.

M. Rao, has subnitted that as the shops are business
prenmi ses the respondent may be granted reasonable tine to
vacate and hand over possession of the same to the
appel lant. Having regard to the facts and circunstances of
the case, in our view, interest of justice would be net if



. SP1

5

a period of six nonths is granted to the respondent.
Accordingly, we grant time till August 31, 2002 to the
respondent to vacate and handover peaceful possession of
the shops to the appellant, subject to his filing an usual
undertaking within four weeks from today.

New Del hi , [ DORAI SWAMY RAJU ]
February 28, 2002. @@
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