N'l TEM NO. 113 COURT NO. 7 SECTI ON XI A

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

ClVIL APPEAL NO(s). 2104 OF 2004

DI RECTOR, ELEMENTARY EDUCATI ON & ANR Appel I ant (s)
VERSUS

Dl BAKAR PRADHAN & ORS. Respondent ( s)

W TH

G vil Appeal NO. 2105 of 2004

Cvil Appeal NO. 2106 of 2004

Cvil Appeal NO. 2107 of 2004

(Wth office report)

Date: 16/02/2010 This Appeal was called on for hearing today.

CORAM :

HON BLE MR JUSTI CE MARKANDEY KATJU
HON BLE MR JUSTI CE A. K. PATNAI K

For Appellant(s) M. P.P.Nayak, Adv.for
M . Janaranjan Das, Adv.

For Respondent (s) Ms. Jayasree Singh, Adv.
M S Fox Mandal & Co.

M. Rat nakar Dash, Sr. Adv.
M. A K. Sahu, Adv.for
M. Mishtaq Ahmad , Adv

UPON hearing counsel the Court nmade the foll ow ng

ORDER
The Appeals are allowed in terns of t he si gned
or der. No order as to the costs.
(Parveen Kr. Chaw a) ( I'ndu Satija)
Court Master Court Master

[ Signed Oder is placed on the File]
IN THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 2104 OF 2004

Director, Elenentary Education & Anr. .. Appel l ants
ver sus

D bakar Pradhan & G hers .. Respondent s
WTH

ClVIL APPEAL NO. 2106 OF 2004
Cl VI L APPEAL NO. 2107 OF 2004
Cl VI L APPEAL NO. 2105 OF 2004



ORDER

Civil Appeal No.2104 of 2004

Heard | earned counsel for the parties.

Thi s Appeal has been filed agai nst t he i mpugned

judgnent of the High Court of Orissa at Cuttack dated 09th

February, 2000 passed in O J.C No.2489 of 1993. By the

i mpugned judgnment, the High Court has directed the State
Government to take over the Primary School s/ H ndi Primary

Schools situated in different collieries of the Mahanad

Coal fi el ds Ltd. w.e.f. 1st April, 2000. Thi s direction

seenms to have been given in view of an order of this Court

dated 03rd Decenber, 1999 passed in Civil Appeal No. 7089 of

1999.

W have perused the said order. In our opinion, the
direction in t he af oresai d appeal was gi ven solely
humani tari an grounds and not on any principle of |aw and
hence it is not a precedent. Apart fromthis, there is no

statute which directs the State Governnent to take over al
-2-

t he Primary School s/ H ndi Primary School s situated in
different collieries of the Mahanadi Coal fields Ltd.

In our view, the Courts are neant only to enforce
the law, if it exists, but they cannot create a | aw and
start enforcing it. To nake a law is the domain of the
Legi sl ature and not of the Courts. It is in the discretion
of the State CGovernment to take over a School or not, and it
cannot be conpelled to do so. After all, taking over a
School has financial and other inplications.

In view of the foregoing reasons, we allow this
appeal , set aside the inmpugned order of the H gh Court and
remand the matter to the High Court for considering the wit
petition on its own nerits in accordance with law and in the

Iight of the observations made herei nabove, as expeditiously

on



as possi bl e. No order as to the costs.
G vil Appeal Nos.2106/2004, 2107/2004 & 2105/ 2004
In view of our order passed today in Cvil Appeal
Nos. 2104 of 2004, these appeals are also allowed in the same

terns.

NEW DELHI ;
FEBRUARY 16, 2010 [A K PATNAI K]



