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Though, this Court vide order dated 18.09.2012 appointed M.
Par manand Katara as Anmicus Curiae, he has not appeared. This is
an unfortunate situation and we do not appreciate the sane.
However, on our request, M. Mbhan Pandey, |earned counsel who

was present in the Court pertaining to other case agreed to assist th

Court. He was given tinme to go through and prepare the matter.

Thereafter, the matter was heard when he was fully ready with the
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2) This appeal arises out of the judgnent dated 04.04.2011 passed by

the Hi gh Court of Gujarat in Crimnal Appeal No.2158/2005, whereby
the H gh Court has partly allowed the said appeal. The appell ant
herein was put on trial and convicted for offences under Sections 363,
366 as well as 376 of the Indian Penal Code (for short the 'IPC) and
was sentenced to undergo rigorous inprisonnent for conmtting the

af oresai d of fences as under:

(a) For committing the of fence puni shabl e under Section 363



Cri m nal

3)

4)

IPC, the trial court sentenced himto undergo inprisonnent

for a period of three years and al so i nposed a fine of
Rs.2,000/- with the clause that in default of paynent of fine,
the appellant will have to undergo sinple inprisonnent for a
peri od of one nonth.

(b) Qua the conviction recorded for the offence puni shabl e under
Section 366 of the | PC, sentenced inposed by the trial court
was five years inprisonment with fine of Rs.3,000/- and in
default of paynent of fine, sentenced to undergo sinple
i mpri sonment for a period of two nonths.

(c) For committing the of fence puni shabl e under Section 376 of
the IPC, the appellant was inposed rigorous inprisonnent
for a period of seven years and also fine of Rs.45,000/- with

the stipulation that in the event, appellant defaults in paying
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the fine, he would have to undergo sinple inprisonnent for a

peri od of one year.

The aforesaid anount of Rs.45,000/-, if payable by the appellant as
fine, was ordered to be paid to the victimas a conpensation. Al the

sentences were to run concurrently.

In the appeal preferred by the appellant against the aforesaid

conviction, the High Court has affirmed the conviction, as accorded by

the trial court. However, at the sane time, it has nodified the
sentence by reducing it to rigorous inprisonment for a period of 4=

years instead of 7 years for the of fence puni shabl e under Section 376

of the IPC. Wth this solitary nodification resulting into partial allow ng
of the appeal, rest of the judgment and sentence dated 15.09. 2005

passed by the | earned Additional Sessions Judge, Sabarkantha, 4 th

Fast Track Court, Mdasa, Gujarat has been affirned.

The appellant was inplicated and charged under Sections 363, 366
and 376 of the I PC under the follow ng circunstances.

On 01. 09. 2003 at about 17.15 hours when wi fe of the conpl ai nant



returned fromthe market purchasing vegetabl e,

she could not find her

daughter at hone. On inquiring fromone Hansaben, she cane to

know t hat the know edge that the appellant had cone to their house
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and had a talk with their daughter.
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Ther eafter,
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t he appel | ant went

towards the market and after sonetine, prosecutrix also went

towards the

mar ket . The conpl ai nant

i nquired fromthe shop of the

uncl e of the appellant and he was told that the appellant and the

prosecutri x had gone towards Mddasa Bus Stand.

The conpl ai nt

rushed to the Mddasa Bus Stand, but could not find the appellant or

the prosecutrix there

the uncle of the appellant told that he had seen the appellant and the

It

is also the case of the prosecution that son of

prosecutrix - Anita at the Mbdasa Bus Stand sone tine ago. Since

the prosecutrix could not be traced,

a conplaint to the said effect was

regi stered by the conplai nant on 05.09.2003 with Meghraj Police

Station. Two days after the said conplaint,

hi nrsel f before the Police on 07.09.2003.

t he appel | ant surrendered

Thereafter, necessary

panchnama cane to be drawn and statenents of the appellant and

prosecutri x were recorded.

exam nati on.

the presence of panchas and were sent
Ahrredabad. The investigation reveal ed
t he appel I ant.
as the case was exclusively triable by the Court of Sessions,

was conmtted to Sessions Court,
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5) After fram ng of the charge,

Cl ot hes of the appell ant

230 of 2013

They

were al so sent for nedica

This led to his formal

Hi mmrat nagar .

the trial proceeded.

exam ned as many as 11 witnesses to prove the charges.

particul ars of these witnesses are as under:

No.
1

Ex.

10

15

16

Nanme of wi tnesses
Rasi kbhai Hi rabha
Dabagar
Daught er of Rasi kbha
Hi rabhai Dabagar
Punanthand Lal ji bha
Dabagar
Rakesh Kumar
Punanthand

for analysis to FSL,

and prosecutrix were seized in

sufficient evidence agai nst
arrest on 30.11.2003. Thereafter,

t he case
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The prosecution

conpl ai nant /
supporter
Vi cti m supporter
W t ness/ supporter

W t ness/ supporter

The



10

11

6) In addition,

17

18

25

27

28

33

39

Hansaben Punanthand W t ness/ supporter
Dabagar
Mul I j i bhai Dayashankar IO who made
Upadhayaya char gesheet
Chandanben Rasi ki al Wi t ness/ supporter
Dabgar
Bhi khabhai Manbhai Wi t ness/ supporter
Par mar
Kanubhai Jaychandbhai Main IO
Chaudhar ay
Dr. Raj kamal Shri Medi cal O ficer
Adhyashar an

Bhar at Kumar

Babar bha

Enpl oyee of Nagar

Pat el Pal i ka

foll owi ng docunents were produced and exhi bited through

the w t nesses:

abhwnNPE
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6

7

8

9

10

11

12
13

Ori gi nal

Conpl aint by Ex. 9.

Panchnama of scene of offence by Ex.11.
Panchnama of clothes of victimand accused seized by Ex.12

Recei pt of FSL for having received the Middanal

by Ex. 19.

Forwarding letter of FSL regarding having sent the FSL report by

Ex. 20

230 of 2013
FSL repor

Report showi ng the results of serol ogica

t by Ex.21.
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anal ysis by Ex.22.

Birth Certificate of victimby Ex.26

Muddanmal
Yadi

Ex. 34.
Medi cal c
Medi cal ¢

di spatch note by Ex. 29.

made by police for naking nedical

ertificate of physica
ertificate of physica

exam nation of accused by

exani nation of Victimby Ex.35.
exam nation of accused by Ex. 36

Abstract of Birth Registration Register of Nagarpalika by Ex.40

After conclusion of the prosecution evidence,

the statenent of the

accused was recorded under Section 313 of the Code of Crimna

Marri age between them was sol emmi zed as per

st at enent,

knot with free

registered as well.

the appellant stated that he was

H s defence was that he and prosecutrix were in love with

consent of the victim

H ndu rites on

The appel I ant

produced Menorandum of Marriage as Ex. 43 depicting registration of

7)
Procedure. In his
i nnocent .
each other and had tied nupti al
09. 03. 2003 at Unza which was got
marri age,
t hus,

el

however,

8)

i ssued by the Marriage Registrar,

After hearing the arguments

did not exam ne any defence w tness.

the learned trial

Unza.

The appel | ant,

mai ntai ned that a fal se case was filed against him

court arrived at the



concl usi on that charges agai nst the appellant under Sections 363,
366 and 376 I PC were fully proved beyond any reasonabl e doubt. It

was prinmarily on the ground that the prosecutrix was |ess than 16
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1
years of age on the date of the incident i.e. 01.09.2003 and, therefore,

there was no question of giving any consent by her and the alleged
consent was of no value. A perusal of the judgnent of the |earned
Addi tional Sessions Judge shows that according to him follow ng
poi nts had arisen for consideration

1. Whether the Prosecution proves beyond
doubt that the victimof this case was mnor on
the day of incident dated 01.09. 20037

2. Whether the Prosecution proves beyond
doubt that at about quarter past five pmon
01. 09. 2003, the accused had ki dnapped mni nor
daught er of Rasi kbhai Hirabhai fromhis
guardi anshi p wi thout any kind of perm ssion
from Megharaj and thereby he has committed
t he of fence puni shable u/s 363 of |PC?

3. Vet her the Prosecution proves beyond

doubt that at aforesaid tinme and date, despite
knowi ng that she is mnor, the accused with
intention to marry her and to comit externa
marital sexual intercourse, had enticed and
caj ol ed and ki dnapped her from | awf ul

guardi anshi p and taken her at sone other place
and thereby he has cormitted the offence

puni shabl e u/s 366 of |PC?

4. \Wet her the Prosecution proves beyond
doubt that at aforesaid tine and date

ki dnappi ng the victimm nor daughter of
compl ai nant from his | awful guardianship that
accused had ki dnapped and taken her at
different places and despite he is a married
mal e person, had comitted rape sexua
intercourse with her w thout her desire and
consent and thereby he has cormitted the

of fence puni shable u/s 376 of |PC?

5. What order?
Criminal Appeal No(s). 230 of 2013 Page 7 of 21
9) The questions formulated at Serial Nos.1 to 4 above were decided in

the affirmative. The discussion in the judgnent reveals that it was an
adm tted case that the victimand the accused were fromthe sane
community and they both had gone out of station together. It was

al so established on record that there was physical relationship
between them at different places and at different times and marri age

was al so performed on 09.03.2003 at Unza which was duly registered



inthe Ofice of Marriage Registrar. However, the primary defence of

the appell ant was that the prosecutrix was major; she acconpanied

the appellant willingly and entered into physical relationship as well as
matrinoni al alliance out of her free will, desire and consent.

Therefore, the nost inportant question before the trial court, on which
the fate of the case hinged, was the age of the victimfromwhich it
coul d be discerned as to whether she was major on the date of the

i nci dent or not.

10) In order to prove that the victimwas bel ow 16 years at the rel evant
time, the prosecution had produced xerox copy of school certificate
where she had studi ed which was marked as 6/4. However, the
| earned Additional Sessions Judge, for various reasons recorded in
t he i mpugned judgnment, opined that this xerox copy was not proved in
accordance with law and, therefore, could not be taken into
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consideration to deternm ne the age of the prosecutrix. Si nce, no
reliance is place thereupon by the prosecution thereafter in the High
Court and before us as well, it is not necessary to delve into the

reasons whi ch had persuaded the trial court to take the aforesaid view

in respect of this particul ar docunent.

11) Not wi t hst anding the fact that the aforesaid docunent was di scarded
the trial court accepted the version of the prosecution by arriving at
the finding that the prosecutrix was bel ow the age of 16 years on the
date of occurrence. This finding is based on the deposition of
Chandanben, nother of the victimcoupled with Birth Certificate
(Ex. 26) issued by Dhol ka, Nagar Palika where the victimwas born. In
her deposition, Chandanben had stated that the prosecutrix was born
in a hospital in Dhol ka, Nagar Palika and Ex.26 was produced which
was i ssued by Dhol ka, Nagar Palika. To prove the authenticity of this
certificate, an enpl oyee from Dhol ka, Nagar Palika was sumoned
on the application nmade by the prosecution. One M. Bharat Kunar
Babar bhai Patel appeared with the requisite records. He not only
testified to the effect that Ex.26 was issued by Dhol ka, Nagar Pali ka,

but this evidence was further corroborated by producing register of



birth and death maintai ned by the said Nagar Palika which contained

entry of the birth of the prosecutrix nmade at Serial Nos.1345 on Page

No.91 in the year 1988. Xerox copy of this docunent was taken on
Criminal Appeal No(s). 230 of 2013 Page 9 of 21

record as Ex.40. Believing in the authenticity of these docunments, the

trial court concluded that as per Ex.40 read with Ex. 26, the date of

birth of prosecutrix was 28.09.1988 and entry to this effect was made

in the Register on 01.10.1988 which clearly evinced that the

prosecutrix was |less than 16 years of age (in fact even less than 15

years) on 01.09.1993 when she was taken away by the appellant.

Having regard to her age, the trial court concluded that it was a case

of ki dnappi ng as her consent was immaterial inasnmuch as being a

m nor she was not capable of giving any consent at that age.

Li kewi se, since sexual intercourse had been virtually adnmitted and

proved as well by nedical evidence, the sane would clearly anount

to rape. Apart fromthe adm ssion of the accused hinself, the factum

of sexual intercourse was proved by medi cal examination and Dr. Raj

Kamal who had examined the victimas well as accused, had deposed

to this effect.

12) Taking into account the aforesaid evidence appearing on record, the
Hi gh Court upheld the conviction recorded by the trial court, and
rightly so, as we do not find any reason to deviate therefrom In fact,
the | earned counsel for the appellant could not nake any argunent
whi ch coul d dent the case of the prosecution even a bit. In the face of
aforesaid material staring at the appellant, |earned counsel for the
appel l ant was candid in his subm ssion that he would press only for
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reduction of sentence. Otherwise also, it is a natter of record that this
was the only plea raised by the counsel for the appellant even before
the Hi gh Court. The | earned Amicus Curiae, therefore, drew our
attention to para 12 of the inpugned judgnment wherein it is noted that
the appellant was newmy narried (which means just before April, 2011
when the judgnent of the H gh Court was delivered). It was al so

pl eaded that he was a poor man and the only bread earner in his

fam ly. Another extenuating circunstance which was sought to be



13)

Cri m nal

14)

15)

proj ected was that even though the prosecutrix was bel ow 16 years of
age at the time of incident, the entire episode was the result of |ove
af fair between the appellant and the prosecutrix and every act

bet ween them was consensual. It was al so pointed out that even the
prosecutrix was married and had one child and, therefore, was

happily settled in her nmatrinonial hone. On the basis of these
circunstances, the plea was nmade that the appellant should be

accorded synpathetic treatnent by reducing the sentence inposed

upon him

Having regard to the aforesaid plea, we are called upon to consider
the issue of sentence only in the present appeal. The extenuating

and nmitigating circunstances narrated by the | earned Am cus Curiae
have been duly taken note of by the H gh Court as well. In fact, going

by these very circunstances projected by the defence, the H gh Court

Appeal No(s). 230 of 2013 Page 11 of 21

reduced the sentence of seven years rigorous inprisonnment inposed
under Section 376 of the IPCto 4= years. We feel that appellant is

not entitled to any further nercy.

First thing which is to be borne in mnd is that the prosecutrix was |ess
than 16 years of age. On this fact, clause sixthly of Section 375 of the
| PC woul d get attracted naki ng her consent for sexual intercourse as
i material and inconsequential. It reads as follows:

"375. Rape--A nman is said to commt "rape" who,

except in the case hereinafter excepted, has sexua

intercourse with a woman under circunstances falling

under any of the six follow ng descriptions:--

XX XX XX

Sixthly - Wth or without her consent, when she is

under sixteen years of age. Explanation.--Penetration

is sufficient to constitute the sexual intercourse

necessary to the offence of rape.”
The Legislature has introduced the aforesaid provision with sound
rational e and there is an inportant objective behind such a provision
It is considered that a mnor is incapable of thinking rationally and

giving any consent. For this reason, whether it is civil law or crimnina

law, the consent of a mnor is not treated as valid consent. Here the



provision is concerning a girl child who is not only ninor but [ess than

16 years of age. A mnor girl can be easily lured into giving consent

for such an act wi thout understanding the inplications thereof. Such
Crimnal Appeal No(s). 230 of 2013 Page 12 of 21

a consent, therefore, is treated as not an inforned consent given after

under standi ng the pros and cons as well as consequences of the

i ntended action. Therefore, as a necessary corollary, duty is cast on

the other person in not taking advantage of the so-called consent

given by a girl who is less than 16 years of age. Even when there is a

consent of a girl below 16 years, the other partner in the sexual act is

treated as crinminal who has commtted the offence of rape. The | aw

| eaves no choice to himand he cannot plead that the act was

consensual . A fortiori, the so-called consent of the prosecutrix bel ow

16 years of age cannot be treated as mitigating circunstance.

16) Once we put the things in right perspective in the nanner stated
above, we have to treat it a case where the appellant has comitted
rape of a minor girl which is regarded as heinous crinme. Such an act
of sexual assault has to be abhorred. If the consent of nminor is
treated as mitigating circunstance, it may |l ead to disastrous
consequences. This view of ours gets strengthened when we keep in
mind the letter and spirit behind Protection of Children from Sexua

O fences Act.

17) The purpose and justification behind sentencing is not only retribution
i ncapacitation, rehabilitation but deterrence as well. Certain aspects
Criminal Appeal No(s). 230 of 2013 Page 13 of 21

of sentencing were discussed by this Court in Narinder Singh v.
State of Punjab, (2014) 6 SCC 466. It would be apt to reproduce the
sai d discussion at this juncture:

14. The law prohibits certain acts and/ or conduct
and treats them as offences. Any person

committing those acts is subject to pena
consequences whi ch may be of various ki nds.

Most |y, puni shnment provided for comitting

of fences is either inprisonnent or nonetary fine
or both. Inprisonment can be rigorous or sinple in
nature. Whay are those persons who conmit

of fences subjected to such penal consequences?



Crim nal

Appea

No(s).

There are many phil osophi es behi nd such

sentencing justifying these penal consequences.

The phil osophical /jurisprudential justification can
be retribution, incapacitation, specific deterrence,
general deterrence, rehabilitation, or restoration
Any of the above or a conbination thereof can be

t he goal of sentencing.

15. Whereas in various countries, sentencing

gui delines are provided, statutorily or otherw se,
whi ch may gui de Judges for awarding specific
sentence, in India we do not have any such
sentencing policy till date. The preval ence of such
gui delines may not only aimat achieving

consi stencies in awarding sentences in different
cases, such guidelines normally prescribe the
sentencing policy as well, nanely, whether the

pur pose of awardi ng punishnment in a particul ar

case is nore of a deterrence or retribution or
rehabilitation, etc. In the absence of such
guidelines in India, the courts go by their own
percepti on about the phil osophy behind the
prescription of certain specified pena
consequences for particular nature of crinme. For
some deterrence and/ or vengeance becones

nmore i nmportant whereas anot her Judge nmay be

nmore influenced by rehabilitation or restoration as
the goal of sentencing. Sonetimes, it would be a
conbi nation of both which would weigh in the

m nd of the court in awarding a particul ar
sentence. However, that may be question of

quant um

230 of 2013 Page 14 of
16. What follows fromthe discussion behind the
purpose of sentencing is that if a particular crine
is to be treated as crine against the society and/or
hei nous crinme, then the deterrence theory as a
rational e for punishing the offender becones nore
relevant, to be applied in such cases. Therefore,

in respect of such offences which are treated

agai nst the society, it beconmes the duty of the
State to punish the offender. Thus, even when

there is a settlement between the offender and the
victim their will would not prevail as in such cases
the matter is in public domain. Society denands

that the individual offender should be punished in
order to deter other effectively as it anpunts to
greatest good of the greatest nunber of persons

in a society. It is in this context that we have to
under st and t he schene/ phil osophy behi nd

Section 307 of the Code.

17. W would like to expand this principle in

sone nore detail. We find, in practice and in
reality, after recording the conviction and while
awar di ng the sentence/ puni shnent the court is
general ly governed by any or all or conbination of
the aforesaid factors. Sonetines, it is the
deterrence theory which prevails in the m nds of

the court, particularly in those cases where the
crimes conmitted are heinous in nature or depict
depravity, or lack norality. At times it is to satisfy
the el ement of "emotion" in |aw and
retribution/vengeance beconmes the guiding factor

In any case, it cannot be denied that the purpose

of punishment by law is deterrence, constrained

by considerations of justice. Wat, then, is the
role of mercy, forgiveness and conpassion in | aw?
These are by no neans confortabl e questions

21
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18)

Crimna

and even the answers may not be conforting.
There may be certain cases which are too

obvi ous,

nanel y, cases involving heinous crine

with elenment of crinmnality against the society and

not part

ies inter se. In such cases, the deterrence

as purpose of punishnment becones paranount
and even if the victimor his relatives have shown

the virt
culprit,

ue and gentility, agreeing to forgive the
compassi on of that private party woul d not

nove the court in accepting the sane as |arger
and nore inportant public policy of show ng the
iron hand of |law to the wongdoers, to reduce the

Appeal No(s). 230 of 2013

comm Ssi
Cases of

on of such offences, is nore inportant.
murder, rape, or other sexual offences,

etc. would clearly fall in this category. After all

justice

requires long-termvision. On the other

hand, there may be offences falling in the
category where "correctional" objective of crinina

| aw woul
contr ast

d have to be given nore weightage in
with "det errence” phi | osophy.

Puni shment, whatever el se may be, nust be fair
and conducive to good rather than further evil. If

in a par
the sett

ticular case the court is of the opinion that
| enent between the parties would lead to

nmore good; better rel ations between them would

prevent
bet ween
on a bet
bet ween

further occurrence of such encounters

the parties, it may hold settlenent to be
ter pedestal. It is a delicate bal ance
the two conflicting interests which is to

be achieved by the court after exam ning all these
paraneters and then deciding as to which course
of action it should take in a particul ar case.

Li kew se, this

Court made  follow ng observati ons

sentencing in the cases involved in sexual offences in the case of

Suner Singh v. Suraj

bhan Singh and others, (2014) 7 SCC 323.

33. It is seenmly to state here that though the

question
the said
law in a

of sentence is a matter of discretion, yet
di scretion cannot be used by a court of
fanci ful and whi nsical manner. Very

strong reasons on consideration of the rel evant
factors have to formthe fulcrumfor |enient use of

the said
poi ghant

di scretion. It is because the ringing of
and inintable expression, in a way, the

war ni ng of Benjam n N. Cardozo in The Nature of
the Judicial Process - Yale University Press, 1921
Edn., page 114.

"The Judge even when he is free, is still not wholly
free. He is not to innovate at pleasure. He is not a
knight errant roaming at will in pursuit of his own
i deal of beauty or of goodness. He is to draw his
inspiration fromconsecrated principles. He is not
to yield to spasnodic sentinent, to vague and
unregul at ed benevol ence. He is to exercise a

Appeal No(s). 230 of 2013
discretion infornmed by tradition, nethodized by

anal ogy,

di sciplined by system and subordi nated

to "the prinordial necessity of order in social life ."

34. In this regard, we may usefully quote a

passage f

rom Ranji Dayawal a and Sons (P.) Ltd.

Page 15 of 21

regardi ng
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No(s) .

Thus,

I nvest Inport, (1981) 1 SCC 80:

"20. ...when it is said that a matter is within the
di scretion of the court it is to be exercised
according to well established judicial principles,
according to reason and fair play, and not
according to whimand caprice. 'Discretion’, said
Lord Mansfield in R v. WIlkes, (1770) 4 Burr 2527
"when applied to a court of justice, means sound
di scretion guided by law. It nust be governed by
rule, not by hunour; it nust not be arbitrary,
vague, and fanciful, but legal and regular’" (see
Craies on Statute Law, 6th Edn., p.273).

35. In Aero Traders Pvt. Ltd. v. Ravinder Kumar
Suri, (2004) 8 SCC 307, the Court observed:

"6. ...According to Black’s Law Dictionary ’Judicia
di scretion’ neans the exercise of judgnent by a
judge or court based on what is fair under the

ci rcunst ances and gui ded by the rul es and

principles of law, a court’s power to act or not act
when a litigant is not entitled to denmand the act as
a matter of right. The word 'discretion” connotes
necessarily an act of a judicial character, and, as
used with reference to discretion exercised
judicially, it inplies the absence of a hard-and-fast
rule, and it requires an actual exercise of judgnent
and a consideration of the facts and

circunstances which are necessary to nmake a

sound, fair and just determnmination, and a

know edge of the facts upon which the discretion

may properly operate. (See 27 Corpus Juris

Secundum page 289). Wien it is said that

sonmething is to be done within the discretion of the
authorities, that sonmething is to be done according
to the rules of reason and justice and not

according to private opinion; according to | aw and
not hurour. It only gives certain latitude or liberty
accorded by statute or rules, to a judge as

di stinguished froma mnisterial or adnministrative
official, in adjudicating on matters brought before

230 of 2013 Page 17 of
him"
the judges are to constantly rem nd thensel ves that the

use of discretion has to be guided by law, and what is fair

under

t he obtai ni ng circunstances.

36. Having di scussed about the discretion

presently we shall advert to the duty of the court in
the exercise of power while inposing sentence for

an offence. It is the duty of the court to inpose
adequat e sentence, for one of the purposes of

i mposition of requisite sentence is protection of the
society and a legitimte response to the collective
consci ence. The paramount principle that should

be the guiding | aser beamis that the punishnent
shoul d be proportionate. It is the answer of lawto
the social conscience. In a way, it is an obligation
to the society which has reposed faith in the court
of lawto curtail the evil. Wile inposing the
sentence it is the court’s accountability to rem nd
itself about its role and the reverence for rule of
law. It nmust evince the rationalized judicial

di scretion and not an individual perception or a
noral propensity. But, if in the ultinmate eventuate
the proper sentence is not awarded, the

fundamental grammar of sentencing is guillotined.
Law cannot tolerate it; society does not wthstand

21



it; and sanctity of conscience abhors it. The old
saying "the law can hunt one’s past" cannot be

all owed to be buried in an indecent manner and

t he rai nbow of nercy, for no fathomabl e reason
should be allowed to rule. True it is, it has its own
room but, in all circunstances, it cannot be

all oned to occupy the whol e accomodati on. The
victim in this case, still cries for justice. W do not
think that increase in fine anount or grant of
conpensation under the Code would be a justified
answer in |law. Money cannot be the oasis. It

cannot assune the centre stage for al

redenption. Interference in nmanifestly inadequate
and unduly |l enient sentence is the justifiable
warrant, for the Court cannot close its eyes to the
agony and angui sh of the victimand, eventually, to
the cry of the society. Therefore, striking the

bal ance we are di sposed to think that the cause of
justice would be best subserved if the respondent
is sentenced to undergo rigorous inprisonnent for
two years apart fromthe fine that has been

i nposed by the learned trial judge."

Criminal Appeal No(s). 230 of 2013 Page 18 of 2
1
19) Merely because the appellant has now married hardly becomes a

mtigating circunstance. Likew se, the appellant cannot plead that
prosecutrix is also married and having a child and, therefore,
appel I ant should be leniently treated. It is not a case where the
appel lant has married the prosecutrix. Notwithstanding the sane, as
not ed above, the Hi gh Court has already reduced the sentence from
seven years rigorous inprisonment to 4= years under Section 376 of
the IPC. Therefore, in any case, the appellant is not entitled to any

further mercy. The appeal, accordingly, fails and is dismssed.

20) The appel |l ant was rel eased on bail during the pendency of the

present appeal. He shall, accordingly, be taken into custody to serve

the remai ni ng sentence.

J.
(Di pak M sra)
SRR LR
(A K Sikri)
New Del hi ;

March 10, 2015
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Corrected

| TEM NO. | A COURT NO. 14 SECTION |11 B
(For Judgnent)
SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS
Crim nal Appeal No(s) . 230/ 2013
SATI SH KUMAR JAYANTI LAL DABGAR Appel | ant (s)
VERSUS
STATE OF GUIJARAT Respondent ( s)

Date : 10/03/2015 This appeal was called on for pronouncenent of
Judgnent t oday.

For Appell ant(s)
M. Parmanand Katara, (A C.)

For Respondent (s)
Ms. Hemanti ka Wahi, Adv.

Hon’ bl e M. Justi ce A K. Si kri pr onounced t he
reportabl e judgnent of the Bench conprising Hon'ble M.
Justice Dipak Msra and H s Lordship.

The appeal is di sni ssed in terms of the signed
reportabl e judgnent.

(Neet a) (Suman Jai n)
Sr. P.A Court Master
(Signed reportable judgnent is placed on the file)
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RECORD OF PROCEEDI NGS
Crim nal Appeal No(s) . 230/ 2013
SATI SH KUMAR JAYANT! LAL DABGAR Appel | ant ('s)

VERSUS

STATE OF GUIARAT Respondent ( s)

Date : 10/03/2015 This appeal was called on for pronouncenent of
Judgnent today.

For Appell ant(s)
M . Mohan Pandey, Adv.
Ms. Hemantika Wahi, Adv.
For Respondent (s)

M. Parmanand Katara, (A C.)



Hon’ bl e M. Justi ce A K. Si kri pr onounced
reportabl e judgnent of the Bench conprising Hon'ble M.
Justice Dipak Msra and H s Lordship.

The appeal is di smi ssed in terns of t he
reportabl e judgnent.

(Neet a) (Suman Jai n)
Sr. P.A Court Master
(Signed reportable judgnent is placed on the file)
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