t pl TEM NO. 10 COURT NO. 8 SECTI ON X

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

WRI T PETITION (CRL.) NO(s). 138 OF 2006

HARSHALA SANTOSH PATI L Petitioner(s)

VERSUS

STATE OF MAHARASHTRA & ORS Respondent ( s)
(Wth appln(s) for bail and office report ))

(For final disposal)

Date: 02/11/2006 This Petition was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE S. B. SI NHA
HON BLE MR JUSTI CE MARKANDEY KATJU
For Petitioner(s) M. K K Mani, Adv.
M. Magsood Khan, Adv.
M. Medhavi Kumar, Adv.
M. Satish Pandey, Adv.
M. K. B. Sandeep, Adv.
M . Prakash Kumar Singh, Adv.
For Respondent (s) M. V.N Raghupat hy, Adv.
UPON hearing counsel the Court nade the foll ow ng
ORDER
For the reasons nentioned in the signed order,the wit petition
is allowed.

The det enu- Sant osh Pandurang Patil be released forthwth.

(Meenu Set hi) (Pushap Lata B
har dwaj )



Court Master Court Master

I'N THE SUPREME COURT OF | NDI A

CRIM NAL ORIG NAL JURI SDI CTI ON

VRI
T PETI TION(CRL.) No. 138/2006
Har shal a Sant osh Pati | C. Peti tioner
VERSUS
State of Maharashtra & Os. - Respondent
S
ORDER
The petitioner (wife of t he det enu- Sant osh

Pandurang Patil) herein inter alia prays for issuance
of a wit of Habeas Cor pus for quashi ng an order of
detention dated 21.7.2005 passed agai nst the detenu
under Section 3(1) of t he Conservati on of For ei gn
Exchange and Prevention of Srmuggl i ng Activities
Act, 1974 [’ COFEPCSA Act’].
For all eged conmi ssion of an offence on the part
of the detenu under Section 135 of the Custons Act on
an al | egati on t hat conmmon sal t has been exported by
ms decl ari ng it as hi gh val ue "G Sal t a crinna
proceeding was initiated against him The said incident
is said to have taken place on 10. 2. 2005.
The detenu was arrested on 9.3.2005. He was
rel eased on bai | on 7.4.2005. I ndi sput ably, t he
det enu
made two pre-detention representations one on
23.5.2005 and another on 27.6.2005 whereafter the
i mpugned order of detention was prepared.

It is not in dispute that the order of detention

was passed by t he enpoweri ng aut hority bei ng

Pri nci pal Secr et ary( Appeal s and Security),



Gover nment of Maharashtra, Home Departnent. The

detenu was arrested at Del hi on 16.2.2006 and he
was, thereafter, taken to Munbai and or der of
detention was served upon him on 17. 2. 2006
whereafter the order of detention was served on him

The petitioner(wife of the detenu)herein filed a
wit petition before this Court under Article 32 of the
Constitution of India and by an order dated 24. 3. 2006
this Court disnissed the wit petition directing:

" Havi ng heard t he | ear ned counsel for t he
parties, we are of t he opi ni on t hat a fresh
representation may be filed on behal f of the detenu
bef ore t he appropriate aut hority, whi ch may be
di sposed of as expedi tiously as possi bl e, preferably
within a period of two weeks fromthe date of receipt
of this order. In the event the said representation is
rej ected, it will be open for t he petitioner to nove

this Court again.

We hope and trust that in the neantinme, the

Advi sory Board shall also take up the matter and di spose of

t he sane”
Pur suant to and in furtherance thereof, t wo
representations were made by himon 10.4.2006; one
bef ore t he det ai ni ng aut hority and anot her bef ore
t he State Gover nnent whi ch wer e recei ved by t he
sai d authorities on 12. 4. 2006. A conmuni cati on
rejecting t he representation by t he State was
recei ved by the detenu on 3.5.2006
Before adverting to the contentions rai sed by

M. KK Mani, |earned counsel appeari ng on behal f of

t he petitioner, we may notice t hat this Court on
26. 9. 2006, whi | e hearing the writ petition observed

from the af fidavit filed on behal f of t he respondents



that no statenment had been nade therein to the effect
t hat t he det ai ni ng aut hority had al so di sposed of t he
representation made by t he det enu al t hough t he State
of Maharashtra did so by an order dated 2.5.2006

Two affidavits were filed on the 26. 9. 2006; one
af firnmed by Shar ad Bal kri shna  Pawaskar, Under
Secretary, Horre Depart ment ( Speci al ), Gover nenent of
Maharashtra  and anot her by Chandra lyengar, Principa
Secretary (Appeal s and Security), Horme Depart ment ,
Gover nient of Mahar asht r a. The det ai ni ng aut hority,
however, in its affidavit did not nake any statenent as
regards rejection of t he representation by the detenu
Thereafter, t wo af fidavits have been af firmed on
7. 10. 2006 one by Chandr a | yengar, Pri nci pal Secretary
(Appeal s and Security)Honme Departnent, Government of
Maharashtra  and anot her by Neel a  Satyanarayana,
Pri nci pal Secr et ary( Forest) Revenue and For est
Department, CGovernnent of Maharashtra.

The princi pal contention rai sed by M. Mani
| earned counsel now before us is that there has been
a gross un- expl ai ned del ay in di sposi ng of t he
representations.

In t he af fidavit af firned by Shard Bal kri shna
Pawaskar, Under Secr et ary, Hore Depart ment
( Speci al ), Gover nient of Maharashtra on 7.10. 2006
it is stated that the representation of the detenu was

recei ved by

the Hone Departnent on 13.4.2006 and from 13. 4. 2006

to 2.5.2006, t he concer ned file was with t he Det ai ni ng
Aut hority. The detention order was consi der ed and

rejected by t he Addi ti onal Chi ef Secr et ar y( Hone) on
2.5.2006, who was del egat ed with t he power to dea

with t he matt er by t he State Gover nient on t he sai d

dat e.



M . V. N. Raghupat hy, | earned counsel appearing on
behal f the State, however, has drawn our attention to the
statements made at para 5 in t he af fidavit af firmed by
Chandr a | yengar, Pri nci pal Secr et ary( Appeal s and
Security), Home Department, Government of

Maharashtra on 7. 10. 2006 wherein it is stated as under:

" 5. Wth ref erence of t he para 4 & 5 of t he

petition I say t hat t he or der dat ed 24. 3. 2006 of t he
Hon’ bl e Suprene Court in earlier Wit Petition(Crl.) 82 of

2006 filed by the present petitioner was received by the

Regi stry of the Home Department on 12.4.2006 and the

sane was recei ved in t he section on 12. 4. 2006 at 5.20
p. m Simlarly representation dat ed 10. 4. 2006 was

received in the Hone Departnment on 12.4.2006 and the

said representation was sent to the concerned section on

13. 4. 2006. On 14. 4. 2006 was hol i day on account of Dr.
Anbedkar Jayanti. On 15.4.2006 the concerned

Assi st ant of t he Secti on submitted t he pr oposal for

appr oval to call for conment s of t he Sponsori ng

Aut hority. On 16. 4. 2006 was holiday i.e.Sunday. On

18. 4. 2006 I grant ed appr oval to call for remar ks of t he
Sponsoring Authority and on the sane date letter along

with copy of t he representation made by t he petitioner
was sent to the Sponsoring Authority. The comments of

t he Sponsori ng Aut hority wer e recei ved on 21. 4. 2006

22nd and 23rd were 4th Saturday and Sunday and therefore

t he office was cl osed. Thereafter, I consi der ed t he
representation of the petitioner in detail and also in the

I'ight of t he comrent s of t he Sponsori ng Aut hority. As

the representation nade by t he petitioner was in det ai

and it contained references to nunber of judgnments, the

copies of the sane were attached. After considering the



j udgment s and remar ks fo the Sponsoring  Authority
deci ded to reject t he representation and accordi ngly
rejected the representation on 29.4.2006. On 30.4.2006
was holiday 1i.e.Sunday and on 1.5.2006 was hol i day on
account of Mahar ashtra Day I say t hat t hough I am
Det ai ni ng Aut hority 1% of fice is part of t he Hone
Depart ment of t he Gover nient of Maharashtra  for
adm ni strative purposes and therefore rejection reply to
t he petitioner was communi cat ed t hr ough Hone
Departnment by letter on 2.5.2006 and was signed by the
Under Secretary of the Home Departnent. The said
letter was i ssued on 2.5.2006 and was recei ved by
detenu on 3.5.2006 in Nashik Road Central Prison where
he is | odged and acknow edgment of t he det enu is
obt ai ned by concerned Jail Oficer. True copy of the said
letter is annexed her ewi t h( Annexur e R-1). I say t hat
rejection of t he representation by me as Det ai ni ng
Aut hority was al so communi cat ed to t he detenu’s wife
Snt . Harshal a Patil through Speed Post."

Havi ng heard the |l earned counsel for the parties
and havi ng consi der ed t he statenents made in t he
af orenmenti oned affidavits, we are of the opinion that the
respondents have not been able to satisfactorily explain
the del ay caused in disposal of the representations nade
by the detenu. W& say so for two reasons; firstly because
t he representations made by t he det enu wer e required
to be considered both by the detaining authority as al so
t he State Gover nment . They wer e, t hus, required to be
consi der ed on their own merit upon application of
i ndependent m nd on t he part of t he authorities

concerned. If the Additional Chief Secretary of the State

of Maharashtra  was not in possessi on of t he ori gi na
records, in our opinion, it was obligatory on his part to
call for t he records or requi sition at | east t he

copi es thereof fromthe office of the detaining authority.

t he



He should not have waited for the receipt of the records
from the of fice of t he det ai ni ng authorities for t he
period from 13.4.2006 to 2.5.2006. Ve  will also dea
with the effect of that aspect of the matter a little later.

So far as the consideration of the representation
of the detenu by the detaining authority is concerned, it
is evi dent t hat al t hough t he comrent s of t he
Sponsoring Authority, which had been called as back as
on 15.4.2006, were received on 24.4.2006, the detaining
aut hority fail ed to apply its m nd t her eupon till
29. 4.2006. W are not satisfied that having regard to the
nature of the representation made by the detenu and/ or
reliance havi ng been pl aced upon sever al j udgnent s as
al so t he remar ks of t he Sponsori ng Aut hority, t he
det ai ni ng aut hority was required to t ake five days
t heref or. He, evidently, sent t he record to t he Horme
Departnment only on 2.5.2006

Keepi ng in view the conduct of t he det ai ni ng
aut hority Vis-a-vis t he Addi ti onal Chi ef Secretary of
the State in handling the natter, we have no doubt in
our m nd t hat t he or der of rejection of t he
representati on nade by the detenu at the hands of the
detaining authority was also available to the Additiona
Chi ef Secretary whi ch only enabl ed him to di spose of
the representation of the detenu on 2.5.2006 itself on
whi ch date he received the entire file.

On the one hand the contention of t he | ear ned
counsel appearing on behalf of the State is that keeping in
view the compl exity of t he nat ure as al so t he bul k of t he

file, the detaining authority required at |least five days’ tine

to di spose of t he sai d representation. Curiously t he
Addi tional Chief Secretary could do so in course of the day

nay in few hours. Thi s i ndi cat es, as noti ced her ei nbef or e,



non application of mind on the part of the Additional Chief
Secretary who was acting on behal f of t he St ate. It is al so
established that he nust have with hima copy of the order

of rejection which was passed by the detaining authority.

For t he reasons af orenment i oned, t he or der of
detention cannot be sust ai ned whi ch is quashed
accordi ngly. The Wit petition is al | owed accordi ngly.

Let the detenu be released forthwth.

( MARKANDEY KATJU )
New Del hi ,

Novenmber 2, 2006



