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UPON hearing the counsel the Court made the follow ng

CRDER

For the reasons stated in the signed order,

is allowed, the inpugned decision of the Tribunal is set
and the decision of the Comm ssioner of Custons dated 23rd

Cct ober, 1997 affirned.

There will be no order as to costs.

(D.P. Walia) (S.L. Coyal)
Court Master Court Master

(Signed Oder is placed on the file)
(Signed Order is placed on the file)
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The respondent inported 1000 pi eces of down converters
from Singapore. According to the bill of entry which was
filed, it was stated that the country of origin of the goods
was Singapore and the price at which the goods were to be
cleared for consunption was declared at US $ 4. 25 per piece.

The Collector of Custons vide his order dated 28th
Cctober, 1993 did not accept the valuation as declared by the
respondent. He took into consideration one quotation dated
16th April, 1993 froma Singapore conpany whi ch was of about
US $ 75 per piece and one other valuation at US $ 38 per
pi ece. The Collector also ascertained from Ms. Solidair
India Ltd., another conpany which had inported the same item
but of Taiwan-nmake and found out that the price there was
Rs. 1220- 1250 per piece. The Collector then cane to the
conclusion that the correct val ue which should be determ ned,
considering the quantity inported, would be US $ 33.60 per
piece FOB and to this was added insurance and freight. An
order of confiscation was passed but the respondent was
pernmitted to pay redenption fine of Rs. 1,50,000/- and redeem
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the goods. |In addition thereto, penalty of Rs. 50,000/- was
al so i nposed.

The Custonms, Excise and Gold (Control) Appellate
Tribunal (for short "the Tribunal") in an appeal filed against
the said decision considered the evidence relied upon by the
Collector and also adverted to evidence produced by the
respondent herein in the formof bills of entry dated 12th
August, 1993 for US $ 22 per piece and 27th August, 1993 for
US $ 16 per piece. The latter bills of entry had not been
accepted by the Collector on the ground that they were of a
period six nonths subsequent to the bill of entry filed by the
respondent .

The Tribunal came to the conclusion that the Coll ector
shoul d have col | ected cont enporaneous evidence and if that was
not avail able then the question of taking these docunents into
consideration would arise. The Tribunal set aside the order
of the Collector and directed reconsideration thereof.

The Conmi ssioner of Customs, which was the successor
to the Collector, after remand exam ned the goods once again
and took into consideration inport which had been nmade by one
conpany in Hyderabad of 50 sattelite receivers. The price
charged in respect thereof was US $ 42 per piece and the goods
had arrived on 7th March, 1993. This inmport was nost
proximate in tinme to the inport of the respondent which was
covered by the bill of entry dated 20th February, 1993.
Taking into account the fact that the quantity inported by the
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respondent was nore than what was inported by the Hyderabad
... 3/-
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conmpany, he gave a discount of 20 per cent on the price [list
and arrived at a figure of US $ 33.6 per piece FOB. The
Conmi ssioner of Custons in a sense upheld and followed the
earlier order of +the Collector except that the anount of
redenption fine and penalty was reduced to Rs. 50,000/ and
Rs. 10,000/- respectively.

In appeal, the Tribunal in the inmpugned order has
observed that the order of the Commi ssioner is incorrect,
i nasnmuch as on remand it was required to verify and accept the
bills of entry dated 12th August, 1993 and 27th August, 1993
which had been relied upon by the respondent. The Tribuna
further came to the conclusion that the Conmi ssioner has not
made any attenpt to place evidence of contenporaneous inport
of simlar goods and in flagrant violation of the directions
given by it the Comm ssioner has nerely relied on the sane
evi dence. The Tribunal then referred to the two bills of
entry dated 12th August, 1993 and 27th August, 1993 where the
price quoted was US $ 22 per piece and US $ 16 per piece
respectively and held that while accepting this evidence the
appeal filed by the respondent deserved to be allowed and the
order of confiscation and enhancenent of the value set aside.
Hence, this appeal

In our opinion, the order of the Tribunal is wong and
erroneous, to say the least, for nore than one reasons.
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Firstly, the effect of the order of the Tribunal is that the
original value of US $ 4.25 disclosed by the respondent stands
accept ed. This is contrary to the Tribunal’s own finding
where it had accepted the valuation as per the bills of entry
dated 12th August, 1993 and 27th August, 1993 which was US $
22 per piece and US $ 16 per piece. Secondly, in the order of
remand by the Tribunal dated 3rd April, 1996, there was no
direction that the two bills of entry dated 12th August, 1993
and 27th August, 1993 were to be verified and accepted. As
has already been noticed hereinabove, the direction of the
Tribunal in the order was that the Conm ssioner should get
cont enpor aneous evidence of the value of the goods inported
and it is only in absence thereof that the correctness and
genui neness of the docunents in question had to be gone into.
Lastly, the Tribunal erred in coning to the conclusion that
the order of the Conm ssioner was based on the evidence which
had already been rejected earlier. The Tribunal in the
i mpugned order overlooked the fact that the decision of the
Conmi ssioner on renmand was based on the inport nade by the
Hyderabad conpany at US $ 42 per piece and after giving a
discount for the |I|arge nunmber of pieces inported, the FOB
value arrived at was US $ 33.6 per piece. The order of the
Tribunal, therefore, is obviously contrary to the facts on the
record and cannot be sust ai ned.

For the aforesaid reasons, this appeal is allowed, the
i mpugned decision of the Tribunal is set aside and the
...5/-
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decision of the Conm ssioner of Custons dated 23rd Cctober,

1997 affirned.
There will be no order as to costs.



(P. VENKATARAMA REDDI )

New Del hi ;
Sept enber 13, 2001.



