$P I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 7445 of 2000
W TH

ClVIL APPEAL NO. 7446 of 2000

Abdul Basheer ... Appel | ant

Ver sus

Naj nussaqi b (dead) By Lrs. & Os. ... Respondent s

JUDGMENT

Bot h t hese appeal s ari se out of t he decree
passed by t he Hi gh Court of Karnataka in RSA
No. 1125 of 1992. Wi | e t he bel at ed appeal by t he
plaintiffs in t he Sui t chal | enges t he decree for
forecl osure in their favour, the appeal by t he
def endant - nor t gagor chal | enges t he refusal of the

Hi gh Court to extend the time for depositing the nortgage

money with interest to avert the foreclosure and to redeem

the property.

2. By the Judgnment and decree dated 24.7.1998 the High

Court reversed the judgnents and decrees passed by



both the courts dismssing the suit for foreclosure by the

nor t gagees and decreed t he sui t for forecl osure,

granting time to t he nor t gagor to deposi t t he nor t gage

noney of Rs. 6, 000/ - with i nterest t her eon at 6% per

annum t hough t he nor t gage was a usuf ruct uary

nort gage. The nortgagor accepted the decree, but failed

to deposi t t he anount wi t hin t he time grant ed by t he

court. He appl i ed for ext ensi on of time to deposi t by
I.AVII. That prayer was rej ected. Feel i ng aggri eved,
C A No. 7445 of 2000 is filed by t he nor t gagor . The

plaintiffs-nortgagees have filed C. A No. 7446 of 2000,

agai nst the decree for foreclosure granted in their favour

cont endi ng t hat t he nor t gage shoul d have been

forecl osed strai ght away and no time shoul d have been

grant ed to t he nor t gagor or fixed in t he decree for

paynent by t he nor t gagor of t he nor t gage nmoney to

avert foreclosure.

. Though counsel for t he nor t gagees- appel | ant s pur sued

that contention in their appeal, we find no nerit in the

same or in t he appeal filed by t he nor t gagees. The
appeal is also highly bel at ed. The decree passed by

t he Hi gh Court is one in terns of Or der XXXI'V  of t he



Code Civil Procedure and calls for no interference. After

all, the principle is that the nortgagor should be all owed

to save t he property nor t gaged, unti | t he | ast nmonent

and the decree passed is only in terns of that principle.

CA 7446 of

2000 is liable to be disnissed subject to the nodification

we have made her eunder

St is subnitted by counsel for the appellant in C A

No. 7445 of 2000, t he nor t gagor , t hat t he Hi gh Court

ought to have extended the time for deposi t of t he

nor t gage nmoney and i nterest and t he time may be

extended by this Court in the circunstances of the case.

He submitted t hat t he nor t gagor shoul d be gi ven one

nmore opportunity to save the property nortgaged even if

this Court finds t hat he has not been diligent in
mat t er of depositing t he nor t gage nmoney and i nterest.
Lear ned counsel for t he nor t gagees submitted t hat t he

nort gagor has not come with clean hands to this Court

and that he is guilty of suppression of relevant facts. He

cited authorities for the position that if true facts are not

di scl osed, the |l eave granted to the

nor t gagor could be revoked. Though there can be

quarr el with t hat proposition, on t he facts and in

t he

no

t he



ci rcunst ances of t he case, we do not find any

justification for taking recourse to revocation of the |eave

granted. It cannot be said that the nortgagor had been

guilty of such suppr essi on as to warrant such

revocati on.

5. Ve find t hat t he property, whi ch was a godown, was

originally usufructuarily nmor t gaged for a sum of

Rs. 6, 000/ - . Consi dering the nature of the property, the
contentions raised in t he sui t, t he factum  of t he
di smi ssal of t he sui t by t he trial court and t he first

appel late court, the nature of the decree passed by t he

Hi gh Court and the circunstances of the case as a

whol e, we are satisfied t hat t he nor t gagor shoul d be

gi ven one nor e opportunity to save t he property by

depositing t he nor t gage noney. But we f eel t hat for

havi ng dragged the nortgagees to

this Court, we should nmake himliable for a substanti al

sum of nmoney by way of costs of the nortgagee.

6. Ther ef ore, on the previ ous date when the heari ng

remai ned part - heard, we asked counsel for t he

nmort gagor whet her the nortgagor was willing to deposit

a sum of Rs. 1, 00,000/- towards the anmpunt due under



al | heads under t he decree passed by t he Hi gh Court.

Today, |earned counsel for the nortgagor submitted that

t he nor t gagor was willing to deposi t a sum of

Rs. 1, 00, 000/ - in the trial court within a period of f our
week from today, in full discharge of his liability under

t he nor t gage and for savi ng t he property. W accept
this of fer on t he si de of t he nor t gagor , t hough counse

for the nortgagees has urged us not to interfere with the

or der of the H gh Court. W find t hat the High Court

shoul d have

grant ed an ext ensi on of time to t he nor t gagor . e,

therefore, direct that the tine for deposit of the nortgage

money and the interest and costs which we quantify at

Rs. 1, 00,000/ -, should be deposited by the nortgagor in

the trial court, wthin a period of four weeks from today.

In ot her wor ds, we ext end t he time for deposi t filed

the H gh Court by four weeks fromtoday, even while we

enhance the anount to be deposited to Rs. 1, 00,000/ -.

7.\, therefore, allow C. A No.7445 of 2000, set aside the

Or der of t he Hi gh Court in I.A VI and or der t hat

time for deposi t fixed by t he Hi gh Court will st and

ext ended by f our weeks from today and t he anount to

t he

by



be deposited by the appellant pursuant to the decree will

stand enhanced to Rs. 1, 00, 000/ -. The nor t gagor

shoul d deposit the said anmobunt in the trial court within

a period of four

weeks from today and gi ve notice of t he deposi t to t he
nmort gagees-plaintiffs, or to counsel who was appeari ng
for them in t he trial court. On deposi t of t he sai d
anount t he property will st and rel eased from the
mortgage and all clains of the nortgagees would stand
sati sfi ed. | f the  anount of Rs. 1, 00, 000/ - is not
deposited within a period of four weeks fromtoday, the
order of t he Hi gh Court chal | enged in C A No. 7445  of
2000 r ef usi ng to ext end t he time will st and confirnmed
and the nortgage will stand forecl osed. I f the anount
is deposited wi t hin t he time as fixed by us, t he tria
court will di sburse the anount to the plaintiffs-
nmort gagees in accordance with law and in ternms of the
decr ee.

8. Thus, C A No. 7445  of 2000  will stand al | oned in the
above manner and C. A No. 7446 of
2000 will st and di sposed of subj ect to t he nmodi fi cation

in the amount to be desposited
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NEW DELH
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RECORD OF PROCEEDI NGS

ClVIL APPEAL NQO(s). 7445 OF 2000

ABDUL BASHEER Appel I ant (s)

VERSUS

NAJMUSSAQ B( DEAD) BY LRS. AND ORS. Respondent (s)

(Wth appln(s) for early hearing)
W TH
CA No. 7446/ 2000

(Wth appln. for early hearing)

Dat e: 06/02/2007 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE A K. MATHUR

HON BLE MR JUSTI CE P. K. BALASUBRAMANYAN



For Appellant(s) M. M N Rao, Sr.Adv.

in 7445/ 00 and M. Raj esh Mahal e, Adv.

RR. in 7446/ 00 M. R C. Kohli, Adv.

For Respondent (s) M. Huzefa Ahnadi, Adv.

in CA 7445/ 00 & M. E az Magbool , Adv.

App. in CA 7446/ 00 Ms. Taruna Si ngh, Adv.

M . Abhijeet Sinha, Adv.

M. Vi kas Singh, Adv.

UPON hearing counsel the Court made the follow ng
ORDER
The civil appeal No. 7445/ 2000 is
al | owed and CA. No. 7446/ 2000 is di sposed of
subject to the nodification in the amount to be

deposited in terms of the signed judgnent.

[ USHA BHARDVAJ] [ VI JAY AGGARVAL]

COURT MASTER COURT MASTER

Si gned judgnent is placed on the file.



