\ I'N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO 1274 OF 1999

ASRAF & OTHERS ... APPEL
LANTS

VERUS
STATE OF M P. ... RESPO
NDENT

ORDER

Twenty seven accused persons were tried by the Court of Session Judge,

Kannod in Madhya Pradesh for wvarious of f ences. There was a counter case on
t he
basi s of the conplaint preferred by t he one of the i njured accused and

the counter

case was also tried along with the nmain case. |In the main case all the 27 accused were

acquitted and in the counter case they were found guilty for the offence punishable

under Section 325 read with Section 34 I PC and were sentenced to undergo RI. for a

peri od of five years. Aggri eved by t he acquittal of 27 per sons in t he
mai n case the

State preferred an appeal as Crinminal Appeal No.105/92 and agai nst the conviction of

the accused in the counter case they preferred Crimnal Appeal No.500/91. Against

the decision in the nmain case a revision was also filed by the aggrieved party. The two

appeal s and t he revision wer e consi der ed by t he Di vi si on Bench of t he
Madhya

Pradesh High Court and by the inpugned judgrment the present four appellants were



found guilty for the offence punishable wunder Section 302 read with Section 34 |IPC

and were sentenced to undergo life inprisonnent. They were also found guilty for the

of fence puni shable under Section 323 read with Section 34 |IPC and were sentenced

for a period of one year R 1. Three of the appellants were found guilty for the offence

puni shabl e under Section 452 | PC and were sentenced to undergo R 1. for a period of

five years. The aggrieved by the sanme the four appellants have filed this appeal

W heard t he | ear ned counsel for t he appel I ants and al so th
e | ear ned

counsel for the State.

The incident took place on 11.7.1984 at about 7 to 7.15 p.m at the house

of PW4, Myjid Khan in Agarda village of Madhya Pradesh. The prosecution case is

that about 15 to 20 persons arnmed with various weapons canme to the house of PW4,

Maj i d Khan and out of them the pr esent appel I ants - Asr af , Jahangi r an

d Bal | a

ent er ed t he house and caught hol d of Ham d Khan and dr agged him out
and

assaulted himwth Tangiya (small axe) . The other accused attacked the inmates of

the house and al so one Babu Khan who was present in the house. In the incident two

persons sustained fatal injuries, they were Hanmid Khan and Babu Khan. Two others

sust ai ned injuries, t hey are Maj i d Khan and Jahangi r Khan. Though pr osecut
i on

has not adnmitted, in the present case, that any of the accused had suffered any injury

but in the evidence it was proved that the appellants-Asraf, Rashid Khan, Jahangir

Khan and ot her Habi b Khan sustained injuries.

PW 1, Chand Khan |odged first statenent before police at 11 p.m and

PW 18, Shiv Narayan God, Sub-Inspector of Police, took over the investigation and



he visited the place of incident and prepared Ex.P.2 scene report . He seized bl ood

stained earth fromthe spot under Ex.P.4 report and three cycles were found in front

of the place of incident and they were seized under PW5 Panchnama. Bl ood stained

cloths recovered fromthe accused. Various weapons such as Tangiya, stick etc. were

recovered from the possessi on of t he accused. The i nvestigating of ficer
with the

assi stance of a phot ogr apher t ook certain phot ogr aphs and t hey are mar ked
as

Ext . P. 87. The bl ood st ai ned articles wer e sent for exam nation by t he fo
rensic

| aboratory and the report was produced in the case and nost of the itens were proved

to have been stained with human bl ood.

The appel I ant s in this case cont ended t hat t he i nci dent had
not

happened as alleged by the prosecution and they alleged that on 11.7.1984 at about

7.15 p. m t he appel I ant s wer e on t he way to t he agriculture field, and
about 11

per sons bel ongi ng to t he conmpl ai nant’ s party attacked them and t he appe

| ant s

Asraf, Jahangir, Rasheed Khan and Habib Khan sustained injuries and, therefore,

t hey exerci sed their private def ence and in t hat way t hey have not com
mtted any

of fence. The Sessions Judge it seens fully accepted the case set up in the counter case.

The Sessi ons Judge was of t he view that t he i nci dent had happened in
the field of

Kesar Khan and not at the house of Majid Khan. The Sessions Judge was of the view

that the blood stains found in the courtyard of house of Majid Khan nust have been

due to t he fact t hat t he t wo i njured per sons were brought from the fie
I d of Kesar



Khan to t he house of Maj i d Khan. The Hi gh Court hel d t hat t he Sess
i ons Judge

committed a grave nmistake in holding that the incident had happened in the paddy

field of Kesar Khan. The High Court has also given various reasons for holding that

the incident had happened at the house of Mjid Khan

The case of t he pr esent appel I ants depends on t he fact
whet her t he

i nci dent happened at the house of the Majid Khan or at the field of Kesar Khan. | f

the incident in fact had happened at the house of Majid Khan the present appellants

would not be entitled to set up a plea of private defence as they had apparentl
y no

reason to go to the house of Majid Khan, arned with vari ous weapons.

The evidence in this case clearly shows that the incident had happened

at t he house of Maj i d Khan. | medi ately after t he regi stration of t he
case PW 18

prepared Panchanama and he noticed the presence of blood stains in the courtyard

and he al so not ed t he presence of bl ood stains on t he wal | of t he
house of Maj i d

Khan. Thr ee cycl es wer e f ound | ying in front of t he pl ace of i nci dent
and the

Investigating O ficer got the phot ographs t aken and the chappal s were found ly

i ng

around at the place of incident. These facts clearly would show that the incident had

happened at t he house of Maj i d Khan. The | ear ned Sessi ons Judge f ound
t hat t he

i njured persons nust have been brought fromthe field of Kesar Khan to the house of

Majid Khan and thus the blood stains nust have been in the house of Majid Khan

Thi s finding is purely on fenciful reason and it has rightly reversed
by t he Hi gh



Court. The five eye-witnesses had given evidence in this case and their evidence had

proved that the appellants Asraf Khan, Jahangir and Rashid Khan entered into the

house and dragged the Hanmi d Khan and caused injuries to him It is also found from

the evidence that these witnesses had caused various injuries to the deceased persons

nanel y Ham d Khan and Babu Khan. The postnortem report of t hese person
S

shows that they had sustained series of nultiple injuries. Hamid Khan had 8 injuries

and Babu Khan had as many as 19 injuries and nost of themwere |acerated wounds

and cont usi ons.

The | earned counsel for the appellants contended that according to the

prosecuti on these accused persons were armed with small axe but | acerated injuries

were found on these persons. The evidence is to the fact that they had used blunt end

of smal | axe and t hus t he injuries on t he deceased happened to be I a
cerated and

contusion. It is true that the appellants too sustained serious injuries and that is not

explained by the prosecution. As it is proved that the incident had happened in the

house of Majid Khan, the victins mght have resisted the assault and the appellants

t hen sust ai ned injuries. It is proved that sever al per sons parti ci pat ed i
n the nelee

and assault and failure of the prosecution to explain the injuries on the accused nay

not be of serious consequence as the accused were aggressors and they had no right of

private defence. The H gh Court was perfectly justified in reversing the acquittal of

these four appellants and we find no reason to interfere with the inpugned judgnent.

The appeal is disnmissed accordingly.

The appel I ant s are on bai | and t hey are directed to surrender
to their



bail bonds for undergoing for the remaining part of the sentence.

............... J.
( K. G BALAKRI SHNAN )

............... J.
( DDM DHARMADHI KARI )

NEW DELHI ,

AUGUST 11, 2005.
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RECORD OF PROCEEDI NGS
CRIM NAL APPEAL NQ(s). 1274 CF 1999
ASRAF & ORS Appel I ant (s)
VERSUS
STATE OF M P. Respondent ( s)

(Wth appln(s) for exenption fromfiling OT. and office report )

Date: 11/08/2005 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTICE K G BALAKRI SHNAN
HON BLE MR JUSTICE D.M DHARVADH KARI
For Appell ant(s) M. Anis Ahmed Khan, Adv.

M. Shoai b Ahnmad Khan, Adv.

For Respondent (s) Ms. Vi bha Datta Makhij a, Adv.



UPON hearing counsel the Court nmade the foll ow ng

ORDER
M. Anis Ahnad Khan, |earned counsel appearing for the
appel I ant s
started his argunent s at 10. 35 a.m and concl uded at 12. 15
p. m Thereafter, Ms.
Vibha Datta Mkhija, | ear ned counsel for the State argued the m

atter for about 15

m nutes. Hearing concl uded.

The appeal is dismssed in terms of the signed order.The appell

ants are
on bail and they are directed to surrender to their bail bonds for undergoing f
or the
remai ning part of the sentence.
( PAWAN KUMAR) (PUSHAP LATA BH
ARDWAJ)
COURT MASTER cau
RT MASTER

(signed order is placed on the file)



