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IN THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 8245/2013
(Arising out of Special Leave Petition (Cvil) No. 17760 OF 2013)

Raj asthan State Road Transport Corp. & Os. ......... Appel I ant (s)
Ver sus

Babu Lal Jangir L. Respondent ( s)
JUDGMENT

A K SIKR, J.

1. Leave granted.

2. Raj asthan State Road Transport Corporation is the appellant in the

instant petition through of which it inpugns the wvalidity of the orders

dated 16.1.2013 passed by Division Bench of the H gh Court of Judicature

For Raj asthan, Bench at Jaipur. The Division Bench has disnmissed the Wit

Appeal of the appellant and confirned the orders of the Additional Judge

passed in the Wit Petition filed by the respondent herein, quashing the

orders of conpul sory retirenent of the respondent with the direction that

the respondent would be deened to be in the service as if the order of

conmpul sory retirenent had not been passed and as a consequence the

r espondent is hel d entitled to al | consequenti al benefits.
3. The Respondent joined the services of the appellant on the post of
Driver on 14.2.1977. He was placed on probation for a period of one year

4. The appell ant has franed Standing Orders for its enployees known as

the Rajasthan State Road Transport Wrkers and workshop Enployees Standing
Orders, 1965 (hereinafter to be referred as the ’'Standing Oders’). These
orders are duly certified by the Authority wunder the provisions of
I ndustrial Enploynent (Standing Orders) Act, 1946. Subsequently, there was
an anendnent in these Standing Orders and certain new clauses wunder rule
18, were inserted introducing the provision of conpulsory and voluntary
retirement. The same are reproduced herein bel ow
"18-D(1) COVPULSORY RETI REMENT
Not wi t hst andi ng anything contained in the regulations the
Corporation may if is of the opinion that it is in the interest
of the Corporation to do so, have the absolute right to retire
any Corporation enployee after, he has attained the age of 50
years or on the date he conpletes 25 years of service whichever
is earlier, or on any date thereafter, by giving him 3 nonths
notice in witing or three nonths pay and allowances in Ilieu
t her eof .

18-D (2) VCOLUNTARY RETI REMENT

Not wi t hst andi ng anyt hi ng cont ai ned here in bef ore
Corporation enployee may after giving three nonths previous
notice in witing, retire fromthe service on the date on which
he conpl etes 20 years service on the date he attains the age of
45 years or on any other date thereafter.”

5. It is clear from the above that the <clauses pertaining to
compul sory retirenent gives the Petitioner-Corporation absolute right
to retire any enpl oyee after he attains the age of 50 years or on
compl etion of 25 years service whichever is earlier



6. A Screening Conmittee was constituted by the Petitioner
Corporation in 27.3.2002 to | ook into the conduct and continuance of
four enpl oyees who had attained the age of 50 years or had conpleted
25 years of service. Anpong these four persons, nane of the Respondent
al so appear ed.

7. This cormittee, on perusal of the record of the respondent,
recommended his conpul sory retirenment. The Review Committee held its
meeting on 8.4.2002 to review the report of the Screening Committee
and after perusal of the report of the Screening Conmittee, the Review
Conmittee approved the proposal of the Screening Commttee. Based on
the recomendation of the Review Conmmittee, the Conpetent Authority
passed the orders dated 9.4.2002, conmpulsorily retiring the respondent
fromservice. As three nonths previous notice is required under rule
18-D (1) of the Standing Orders, in lieu thereof the respondent was
sent three nmont hs’ sal ary cheque

8. Chal l enging this action of the appellant, the respondent filed
the Wit Petition in the H gh Court of Judicature for Rajasthan. The
appel l ant herein (Respondent in the Wit Petition) appeared and
decided a Wit Petition by filing counter affidavit. It was the
hi ghlight of the petitioner’s defense that the service record of the
respondent showed a disnal picture, in as nuch as between the year
1978-1990, nearly 19 cases of nmisconduct were foisted upon the
respondent which resulted into some or the other kind of penalty Ilike
admoni ti on or stoppage of pay or annual grade increnent for a limted
period. So nmuch so, in the year 1992 a crimnal case against the
respondent was initiated under Section 279 read with Section 304 (a)
of I PC and Section 18/118 of the Mtor Vehicles Act. In that case he
was given the benefit of doubt and rel eased. However, a departnental
inquiry was held in which penalty of inmposition or stoppage of two
years’ increment was inposed upon him A representation against this
penalty was al so dism ssed. In the year 1999 another crimnal case was
instituted agai nst the Respondent because of the accident of the bus
of the petitioner which was driven by the Respondent as Driver. The
victins had also filed their claimbefore the Mtor Caim Tribuna
(MACT) and the Appellant -Corporation had to suffer heavy loss by
payi ng conpensation in the said case. However, in crimnal case, the
Respondent was acquitted. The appellant also pointed out that the
service record of the Respondent reveal ed that he was al so involved in
the another accident in the year 1999 in which he suffered serious
burn injuries. Because of this, he had nobved an application
requesting the Petitioner-Corporation to give him 1ight j ob.
Accordingly, he was posted as staff car Driver at Head Ofice. This
job was given to himvirtually showing nercy, which did not entai
regul ar hard work. It was thus, argued by the Appellant -Corporation
that the aforesaid entire service record was gone into by the
Screening Comrittee as well as the Review Conmittee on the basis of
whi ch the decision was taken to retire the Respondent prematurely.

9. The | earned Single Judge of the High Court, however, did not
eschew t he aforesaid subm ssion of the Appellant -Corporation giving
the reason that the various acts of msconduct pointed out by the
Petitioner-Corporation against the Respondent herein pertained to the
peri od between 1978-90, whereas the order of conpul sory retirenent was
passed 12 years thereafter i.e. on 9.4.2002. |In the opinion of the
| earned Single Judge, thee minor m sconducts of the period nore than
12 years before the conpul sory retirenment were not sufficient to cone
to the conclusion that the conpul sory retirenment of the respondent was
in public interest. The Ilearned Single Judge also observed that
record of imediate past period was not |ooked into at all and on the
basis of current purpose it could not be said that respondent had
becone deadwood or had becone inefficient who needed to be weeded out.
It also It also remarked that the appellant corporation was not able
to point out any deficiency in the work and conduct of the Respondent
for over 10 years inmedi ately preceding his conpul sory retirenment. It
was thus, unjust, unreasonable and arbitrary to retire the respondent
prematurely on the basis of old and stale material. For coming to this
concl usion the | earned Single Judge drew sustenance fromthe judgnent
of this Court in Brij Mhan Singh Chopra v. State of Punjab 1987 (2)



SCC 188.

10. Not satisfied with the aforesaid outcome, the appel | ant
preferred Wit Appeal before the D vision Bench but wthout any
success as the said Wit Appeal has been dismssed by the D vision
Bench,

echoi ng the reasons given by the Id. Single Judge. Wil e uphol ding the
order of the learned Single Judge, the Division Bench also noted that
the recorded date of birth, at the tine of entry of the Respondent
into service, was 7.7.1951. Since the nornmal age of superannuation is
60 years, the respondent would have continued in service till the year
2011. Since he was prematurely retired and that retirenent has been
set aside with the direction that he deems to be in service, the
respondent would have to be treated in service till July, 2011
However, before the Division Bench, the respondent raised the dispute
about his date of birth contending that his actual date of birth was
21.1.1957 which was even recorded in sone of the official documents.
He thus pleaded that he had right to continue in service even beyond
July 2011 i.e. upto the end of January, 2017
11. The Hi gh Court, however refrained from passing any order on this
aspect and observed that it would be open to the respondent to submit
a proper presentation before the concerned authority of the Appellant
-Corporation who will exanine the records of his date of birth and
take a decision thereon. It further directed:
"In case his date of birth is wultimtely deternined to be
7/ 7/ 1951, all consequential benefits following the interference
with the order of conpulsory retirement would be released to
him In the eventuality of his date of birth being determined to
be 21.9.1957, the Corporation would consider his reinstatenent
in service."

12. On the very first day i.e. on 23.8.13, when this petition cane
up for hearing, the respondent appeared person. He showed his
willingness to argue the matter hinmself finally at the adm ssion stage
itself. As this course of action was agreeable to the Counsel for
the petitioner as well, the parties were heard at | ength.

13. Fromthe narration of facts stated above and specifically from
the perusal of the judgnent of the learned Single Judge which is
uphel d by the Division Bench on the same reasoning it is apparent
clear that the main reason for setting aside the order of conpul sory
retirement is that adverse entries/ minor nis-conducts of t he
Respondent related to the period 1978-90 i.e 12 vyears prior to
premature retirement were taken into consideration and there was no
mat eri al what soever before this Review Comrittee in the recent past on
the basis of which, the requisite opinion could be franed that the
premature retirement of the respondent was in public interest. Again,
as pointed above, for arriving at this concl usion, the Hi gh Court
extensively relied upon judgnment of this Court in Brij Mhan Singh
Chopra (supra).

14. First and forenost argunent of the Ilearned Counsel for the
appel l ant was that judgment of this Court in Brij Mhan Singh Chopra
(supra) was overruled by three nmenber Bench in Bai kuntha Nath Das &
Anr. v. Chief District Medical Officer, Baripara & Anr.;1992 (2) SCC
299, and it was specifically recorded so in subsequent judgnent in the
case of The State of Punjab v. Gurdas Singh; 1998 (4) SCC 92. This
calls for examnation of this argunment in the first instance.

15. A readi ng of Bai kuntha Nath judgnent would reveal that the nmain
issue in that case was as to whether the enployer could act upon, un-
conmuni cat ed adverse remarks and whet her observance of the principles
of natural justice was necessary before taking a decision to
compul sory retire a governnent servant. The court answered both the



questions in the negative holding that it was pernmissible for the
CGovernnment to even look into and consider un-conmmunicated adverse
remarks. 1t was also held that since the premature retirement was not
stigmatic in nature and such an action was based on subjective
satisfaction of the Governnent, there was no roomfor inporting facet
of natural justice in such a case. In the process of discussion and
giving reasons for the aforesaid opinion, the Court took note of
various judgments. Decision in the case of Brij Mhan Singh Chopra
(supra) was also specifically dealt with. In this case there were no
adverse entries in the confidential records of the appellant for a
period of five years prior to the inpugned order of premature
retirement. Wthin five years there were two adverse entries. However
t hese adverse remarks were not conmunicated to the enpl oyee. The order
based on un-comuni cated adverse entries was set aside on two grounds
nanel y:
i) It was not reasonable and just to consider adverse entries
of renote past and to ignore good entries of recent past.
If the entries for the period of nore than 10 years past
are taken into account it would be act of digging out past
to get some material to nake an order against the enpl oyee

ii) Since the adverse entries were not even comunicated, it
was unjust and unfair and contrary to principles of natural
justice to retire prematurely a governnent enpl oyee on the
basis of adverse entries which are either not conmunicated
to himor if comrunicated, representations made against
those entries are not considered and di sposed of.

16. After taking note of the aforesaid grounds on which the order of
compul sory retirenent in Brij Mhan Singh Chopra (supra) was set
aside, the Court in Baikuntha Nath Das (supra) dealt with the second
ground alone nanely whether principles of natural justice were
required to be followed or it was pernissible for the Governnent to
take into consideration the adverse entries which were either not
conmuni cated to himor if communicated representations nmade against
those entries were still pending. This second proposition of Brij
Mohan Si ngh Chopra was held as not the correct proposition in law and
principles of natural justice could not be brought in such a case. The
Court had noted that this reasoning was in conflict with the wearlier
judgnent in the case Union of Indiav. Col. J.N. Sinha & Anr. 1970
(1) LLI 284 and agreed with the view taken in J.N Sinha s Case.

17. It clearly follows fromthe above that in so far as first ground
in Brij Mohan Singh Chopra nanely consideration of adverse entries of
renote past was inappropriate to conpulsory retire an enployee, was
not touched or discussed. In fact, on the facts of the Baikunth Nath
Dass, this proposition did not arise for consideration at all. No
doubt, in Gurdas Singh's Case, it has been specifically remarked that
the judgnent in Brij Mhan Singh Chopra (supra) has been overruled in
Bai kuntha Nath (supra). It would be relevant to point out that even
@Qurdas Singh was a case relating to un-communi cated adverse entries.
Therefore, Brij Mhan Singh Chopra was overruled only on the second
proposition.

18. The fact that the issue as to whether renote past of the
enpl oyee can be taken into consideration or not was not dealt with in
Bai kuntha Nath Das or Gurdas Singh Case was specifically noticed by
this Court in the case of Badrinath v. Governnent of Tam| Nadu and
Ors. 2000(8) SCC 395; 2000(6) SCALE 618. That was a case where this
question of taking into consideration the old records cane up directly
for discussion. The court discussed the judgnment in Brij Mhan Singh
Chopra and pointed out that three judge Bench in Bai kuntha Nath Das
overrul ed Brij Mhan Singh Chopra Case only on the second aspect,
nanel y non-conmmuni cati on of the adverse reports. 1In so far as first
aspect, which pertained to considering adverse entries of old period,



the Court also pointed out that in Para 32 of Bai kuntha Nath Das Case,
vari ous
attention to principle No.(iv) 1in that para wth which we are

concer ned.

19.
Badri

| egal principles/propositions were sumed up and dr ew

It reads as under:

"So far as the appeals before us are concerned, the H gh Court
has | ooked into the relevant record and confidential records has
opi ned that the order of conpulsory retirenent was based not
merely upon the said adverse remarks but other material as well.
Secondly, it has also found that the material placed before them
does not justify the conclusion that the said remarks were not
recorded duly or properly. In the circunstances, it cannot be
said that the said remarks were not recorded duly or properly.
In the circunstances, it cannot be said that the order of
compul sory retirenent suffers fromnmala fides or that it is
based on no evidence or that it is arbitrary.”

On that basis following pertinent observations were nade in
nat h case

"54.

55.

56.

We are however concerned with the first point stated in

Brij Mbhan Singh Chopra’'s case as expl ained and accepted in
principle (iv) of para 34 of the three Judge Judgnent in
Bai kunth Nath Das. We have already extracted this passage
in principle (iv) of para 34. It reaffirms that ol d adverse
remarks are not to be dug out and that adverse renmarks made
before an earlier selection for pronotion are to be treated
as having lost their "sting’ . This view of the three Judge
Bench, in our view, has since been not departed from W
shall, therefore, refer to the two latter cases which have
referred to this case in Bai kunth Nath Das. The second of
these two latter cases has also to be expl ai ned.

In the first of these latter cases, nanely, Union of India
v. V.R Seth MANU SC/ 0286/1994 : (1994)11LLJ411SC the point
related both to adverse renmarks of a period before an
earlier promotion but also to wuncomunicated adver se
remarks. It was held that the Tribunal was wong in hol ding
in favour of the officer on the ground that unconmuni cated
adverse remarks could not be relied upon for purposes of
compul sory retirenent. So far as the remarks prior to an
earlier promotion this Court did not hold that they could
be given as nuch weight as those in later years. The Court,
in fact, relied upon Bai kunth Nath Das case decided by
three Judge Bench whi ch had proposition (iv) in para 34 (at
p. 315-316) had clearly accepted that adverse remarks prior
to an earlier pronotion |lose their ’sting

The second case is the one in State of Punjab v. Gurdas
Si ngh MANU/ SC/ 0256/ 1998 : Al R1998SC1661 . The facts there
were that there were adverse remarks from 1978 prior to
1984 when the officer was pronoted and there were also
adverse remarks for the period 18.6.84 to 31.3.85. The
compul sory retirenent order was passed on 3.9.87. The said
order was quashed by the Civil Court on the ground that his
record prior to his pronotion i.e. prior to 1984 could not
have been considered and two adverse entries after 1984
were not communi cated and could not be relied upon. The
three Judge Bench, while clearly setting out proposition
(iv) in para 34 (at p. 315-316) of Bai kunth Nath Das which
said that adverse remarks prior to pronotion l|lose their
sting, held that they were followi ng the said judgnent and
they allowed the appeal of the State. Followi ng Baikunth
Nath Das, the Bench felt that wunconmmunicated adverse
remarks could be relied upon and in that case these entries
related to the period after an earlier pronotion. That
ground al one was sufficient for the case. There is a



further observation (at p. 99, para 11) that an adverse
entry prior to earning of pronotion or crossing of
efficiency bar or picking up higher rank is not w ped out
and can be taken into consideration while considering the
overal | performance of the enpl oyee during the whole tenure
of service

57. The above sentence in Gurdas Singh needs to be explained
in the context of the Bench accepting the three Judge Bench
ruling in Baikunth Nath Das. Firstly, this |ast observation
in GQurdas Singh's case does not go against the genera
principle laid down in Baikunth Nath Das to the effect that
t hough adverse remarks prior to an earlier pronotion can be
taken into account, they would have lost their ’'sting
Secondly, there is a special fact in GQurdas Singh's case,
nanely, that the adverse remarks prior to the earlier
pronotion related to his "dishonesty". In a case relating
to compul sory retirenment therefore, the sting in adverse
remarks relating to dishonesty prior to an earlier
pronotion cannot be said to be absolutely w ped out. The
fact also remmins that in Qurdas Singh’s case there were
other adverse remarks also even after t he earlier
pronotion, regarding dishonesty though they were not
conmuni cated. W& do not think that Gurdas Singh is an
authority to say that adverse remarks before a pronotion
however renote could be given full weight in all situations
irrespective of whether they related to dishonesty or
otherwise. As pointed in the three Judge Bench case in
Bai kunth Nath Das, which was followed in Gurdas Singh they
can be kept in mnd but not given the normal weight which
coul d have ot herw se been given to thembut their strength
is substantially weakened unl ess of course they related to
di shonesty."

20. If one were to go by the dicta in Badrinath Case, obvious
conclusion would be that even if there are adverse remarks in the
service career of an enployee they would | ose there effect, when that
enpl oyee is given pronotion to the higher post and would not be taken
into account when the case of that enployee for conpul sory retirenent
is taken up for consideration, except only those adverse entries in
the confidential reports of that enployee which touch wupon his
integrity. Thus, Badrinath case interprets principle (iv) in para 32
of Bai kunth Dass to nmean such adverse remarks for the period prior to

promotion, unless they are related to di shonesty, woul d be
substantially weekend after the pronotion
21. This interpretation given in Badrinath case, which was the

j udgnent rendered by two nenber Bench, has not been accepted by three
menber bench of this Court, subsequently, in Pyare Mhan Lal v. State
of Jharkhand and Ors. (2010) 10 SCC 693. After discussing various
judgnents, including the judgnments referred to by wus hitherto, the
Court clarified and spelled out the circunstances in which the earlier
adverse entries/ record would be wiped of and the circunstances in
which the said record, even of renpte past would not lose its
significance. It is lucidly conceptualized under the head "Washed Of
Theory" as foll ows:
"WASHED OFF THEORY

"19. In State of Punjab v. Dewan Chuni Lal MANU SC/ 0497/ 1970
AR 1970 SC 2086, a two-Judge Bench of this Court held that
adverse entries regarding the dishonesty and inefficiency
of the governnment enployee in his ACRs have to be ignored
if, subsequent to recording of the sanme, he had been
all owed to cross the efficiency bar, as it would nean that
while permtting him to cross the efficiency bar such
entries had been considered and were not found of serious
nature for the purpose of crossing the efficiency bar



20.

21.

22.

23.

Simlarly, a two-Judge Bench of this Court in Baidyanath
Mahapatra v. State of Orissa and Anr. MANU SC/ 0051/1989 :
AR 1989 SC 2218, had taken a sinmlar view on the issue
observing that adverse entries awarded to the enployee in
the renote past |lost significance in view of the fact that
he had subsequently been pronoted to the higher post, for
the reason that while considering the case for pronotion he
had been found to possess eligibility and suitability and
if such entry did not reflect deficiency in his work and
conduct for the purpose of pronotion, it would be difficult
to conprehend how such an adverse entry could be pressed
into service for retiring him conpul sorily. When a
governnent servant is pronoted to higher post on the basis
of merit and selection, adverse entries if any contained in
his service record lose their significance and remain on
record as part of past history.

Thi s view has been adopted by this Court in Bai kuntha Nath
Das (supra).

However, a three-Judge Bench of this Court in State of
Oissa and Os. v. Ram Chandra Das MANU/ SC/ 0613/1996 : AR
1996 SC 2436, had taken a different view as it had been
hel d therein that such entries still remain part of the
record for overall consideration to retire a governnent
servant conpul sorily. The object always is public interest.
Therefore, such entries do not |ose significance, even if
t he enpl oyee has subsequently been pronoted. The Court held
as under:

Merely because a pronotion has been given even after

adverse entries were nade, cannot be a ground to note that
compul sory retirenent of the governnent servant could not
be ordered. The evidence does not becone inadm ssible or
irrelevant as opined by the Tribunal. Wat would be
relevant is whether wupon that state of record as a
reasonabl e prudent man would the Government or conpetent
of ficer reach that decision. W find that selfsame materi al
after pronotion may not be taken into consideration only to
deny himfurther pronotion, if any. But that materia

undoubtedly would be available to the Governnent to
consi der the overall expediency or necessity to continue
the government servant in service after he attained the
required length of service or qualified period of service
for pension.

(Enphasi s added)

Thi s judgnment has been approved and foll owed by this Court
in State of Quj ar at V. Uredbhai M
Pat el MANU/ SC/ 0140/2001 : AIR 2001 SC 1109, enphasising
that the "entire record" of the government servant is to be
exam ned.

In Vijay Kumar Jain (supra), this Court held that the
vigour or sting of an entry does not get wped out,
particularly, while considering the case of enployee for
giving him conpulsory retirenment, as it requires the
examination of the entire service records, i ncl udi ng
character rolls and confidential reports. ‘Vigour or sting
of an adverse entry is not wiped out’ nerely it relates to
the renote past. There may be a single adverse entry of
integrity which may be sufficient to conpulsorily retire



t he governnment servant."

22. Stating that the judgment of |arger Bench would be binding, the

washed of f theory is sumed up by the Court in the foll owi ng nanner:
"I'n view of the above, the | aw can be summarised to state that
in case there is a conflict between two or nore judgnents of
this Court, the judgnment of the larger Bench is to be followed.
More so, the washed off +theory does not have uni ver sa
application. It may have rel evance while considering the case of
governnent servant for further pronotion but not in a case where
the enpl oyee is being assessed by the Reviewing Authority to
determ ne whether he is fit to be retained in service or
requires to be given conpul sory retirenent, as the Committee is
to assess his suitability taking into consideration his "entire
service record".

23. It clearly follows fromthe above that the <clarification given
by two Bench judgnent in Badrinath is not correct and the observations
of this Court in GQurdas Singh to the effect that the adverse entries
prior to the pronotion or crossing of efficiency bar or picking up
hi gher rank are not wiped off and can be taken into account while
considering the overall performance of the enployee when it comes to
the consideration of case of that enployee for premature retirenent.

24. The principle of law which is clarified and stands crystallized
after the judgnent in Pyare Mohan Lal v. State of Jharkhand and Os.;
2010 (10) SCC 693 is that after the pronotion of an enployee the
adverse entries prior thereto would have no relevance and can be
treated as wi ped off when the case of the governnent enployee is to be
considered for further pronotion. However, this ’'washed off theory’
wi Il have no application when case of an enployee is being
assessed to determine whether he is fit to be retained in service or
requires to be given conpulsory retirement. The rationale given is
that since such an assessment is based on "entire service record"
there is no question of not taking into consideration an earlier old
adverse entries or record of the old period. W may hasten to add that
whil e such a record can be taken into consideration, at the same tinme,
the service record of the imedi ate past period will have to be given
due credence and wei ghtage. For exanple, as against some very old
adverse entries where the inmediate past record shows exenplary
performance, ignoring such a record of recent past and acting only on
the basis of old adverse entries, to retire a person will be a clear
exanple of arbitrary exercise of power. However, if old record
pertains to integrity of a person then that may be sufficient to
justify the order of premature retirenment of the government servant.
25. Havi ng taken note of the correct principles which need to be
appl i ed, we can safely conclude that the order of the Hi gh Court based
solely on the judgnent in the case of Brij Mhan Singh Chopra was not
correct. The High Court could not have set aside the order nerely on
the ground that service record pertaining to the period 1978-90 being
old and stale could not be taken into consideration at all. As per the
law laid down in the aforesaid judgnments, it is <clear that entire
service record is relevant for deciding as to whether the governnent
servant needs to be eased out prematurely. O course, at the sane
time, subsequent record is also relevant, and i medi ate past record,
preceding the date on which decision is to be taken would be of nore
value, qualitatively. What is to be examined is the "overal
performance" on the basis of "entire service record" to cone to the
concl usion as to whether the concerned enpl oyee has becone a deadwood
and it is public interest to retire himconpul sorily. The Authority
nmust consi der and exanmine the overall effect of the entries of the
of ficer concerned and not an isolated entry, as it nmay well be in sone
cases that in spite of satisfactory perfornance, the Authority may
desire to conpul sorily retire an enployee in public interest, as in
the opinion of the said authority, the post has to be manned by a nore
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efficient and dynam c person and if there is

record to show that the enployee

institution",

sufficient

"rendered hinself a liability to
there is no occasion for the Court to interfere

mat eri al

on

t he
t he

exercise of its limted power of judicial review"
26. Wth this we revert to the facts of the present case:

In so far as period of 1978-1990 is concerned, the respondent
was charge sheeted in 19 cases. In few cases he was exonerated and

some ot her cases he was given mnor penalty |ike adnonition

of pay, annua

cases is as fol |l ows:

| S. No. | Char ge| Dat e | Details of | Dat e of | Detail s of
| | | Char ges | O der | deci si on |
| Sheet | | | |
| 1648 | 11.8.1978| Negl i gent | 417/ 7-2-79 | Exoner at ed [
I I | Driving I I I
| 798 | 25. 10. 79 | Recovered fare | 2783/ | Yearly [
| | | from15 | 27. 8. 84 | i ncrenent [
| | | passengers | | st opped and |
| | | wi t hout ticket | |forfeiture of

[ [ [ [ | salary for [
| | | | | suspensi on |
I I I I | period I
| 2314 | 20.11.80 | Corruption | 3454/ | St oppage of |
| | | | 22.10. 84 | yearly |
| | | | | i ncrement for |
I I I I | one year I
| 1235 | 27.4.83 | Absent from | 1708/ | Absol ved from |
| | | duty | 7. 4. 86 | charges without |
| | | | [intimtion [
| 1035 | 31.3.83 | Excess | 1709/ | St oppage of |
| | | consunpti on | 3.4.86 | one/ two |
[ [ [ | i ncrements [
| 1754 | 13.6.84 | M sbehavi or | 3453/ | Absol ved from |
| | | with conductor |22.10.84. |charge |
| 162 | 8.1.85 | Absent from | 5123/ | St oppage of |
| | | duty without | 4.12.85 | yearly |
| | | intimtion | | i ncrement for

I I I I | one year I
I I I I | wi t hout I
[ [ [ [ | commut ati ve |
| | | | | ef fect and |
| | | | |forfeiture of |
| | | | | sal ar for |
[ [ [ [ | suspensi on [
I I I I | period appeal |
[ [ [ [ | No. 3588/ [
[ [ [ [ | 29. 8. 88 pendi ng|
I I I I I I
| 1798 |4.4.8 | Damage to tyre | | |
| 2298 | 9 4. 85 | Absent from | 5 123/4 12. 1| St oppage of one|
[ [ | duty wi t hout |9 |increment & [
| | |intimation | |[forfeiture of |
[ [ [ [ | salary for |
| | | | | suspensi on |
| | | | | period |
[ 3928 |26.2.85 |Vehicle | 830/ | St oppage of two|
[ [ | acci dent | 5.12.85 | i ncrements

| | | | | wi t hout [
[ [ [ [ | commut ati ve |
| | | | | ef f ect |
| 3763 | 1.8.90 | Excess | 68/ 14.2.94| Order for |
[ [ | consunption of | | recovery and or
[ [ | Di esel [ | war ni ng for [
| | | | | future [
[ [ [ [ | recovered Rs.

| | | | | 132. 60. |
| 3090 |30.10.82 |Different types| | |

in

st oppage
grade increment for a limted period. The gist of these

| Rerrar ks



| of complaints | | |
30.10.85 | Danage to tyre | 11830/ | St oppage of two|

I I I
| 13. | 4669 |
| | | | | 5.12. 88 | i ncrements |
I I I I I | wi t hout I
| | | | | | commut ati ve |
| | | | | | ef fect and |
[ [ [ [ [ |[forfeiture of |
| | | | | | salary for the
| | | | | | suspensi on |
I I I I I | peri od. I
| 14. | 316 | 23.1.86 | Bad behavi or | 4953/ | 1. Stoppage of
[ [ [ [ | 12. 10. 87 | one increment. |
| | | | | | Forfeiture of |
| | | | | | salary for the
| | | | | | suspensi on |
I I I I I | peri od. I
| | | | | | 2. Less Diesel
I I I I | aver age I
| 15. |134 | 12.1.87 | Denandi ng noney| 11830/ | St oppage of two|
| | | | fromdriver | 5.12. 88 | i ncrements |
| | | | | | wi t hout |
[ [ [ [ [ | comul ati ve [
| | | | | | ef fect under |
| | | | | | consi deration |
|[16. 4745 |1.11.85 | [ [ |
| 17. 3361 |13.7.97 |Refusal to take| 706/ | Absol ved, |
| | | | vehicl e | 10. 2. 88 | rel eased the
[ [ [ [ [ | salary for the
| | | | | | suspensi on |
I I I I I | period I
[ 18. | 2041 |21.4.87 | Negligent | 2815/ | Absol ved [
| | | | driving of | 9.6.93 | rel eased the
| | | | vehicl e | | salary for |
[ [ [ [ [ | suspensi on [
SRR | | Portes |
| 19. | 3792/ |27.7.87 |Less average of|2686/5.5.89| Recovered Rs. |
[ [ [ | Di esel [ | 72/ - [
27. The aforesaid record projects the disnal picture. The Hi gh Court
has observed that the respondents have not been able to show anything
adverse in the career of the respondent after 1990 i.e. in last 12
years preceding the order of retirement. These observations are not
correct in as nuch as:

a) There was an inquiry against the respondent for which he was
i mposed the penalty of stoppage of increment for two years. He
had made a representation against this penalty on 5.11.1998
whi ch was di sm ssed on 25.5.1998.

b) Further another crimnal case was also instituted against himin
the year 1999. Though outcone of this crimnal case is not
menti oned, fact remains that the accident was caused by the
Respondent while driving the bus of the appellant Corporation
and the appellant corporation had to pay heavy conpensation to
the victins as a result of orders passed by MACT.

Thus even the service record after 1990 does not depict a rosy picture. In

any case, there is nothing to show his performance becane better during
this period.

28. It hardly needs to be enphasized that the order of conpulsory
retirement is neither punitive nor stigmatic. It 1is based on subjective
satisfaction of the enployer and a very linmted scope of judicial review is
avail abl e in such cases. Interference is permssible only on the ground of
non application of mnd, malafide, perverse, or arbitrary or if there is



non- conpl i ance of statutory duty by the statutory authority. Power to
retire compul sorily, the governnent servant in terms of service rule is
absol ute, provided the authority concerned forms a bonafide opinion that
conpul sory retirenent is in public interest. (See: AlR 1992 SC 1368)

29. Accordingly, we have no option but to set aside the inpugned order of
the Hi gh Court thereby upholding order of the conpulsory retirenent. The
appeal is allowed with no order as to costs.

.................................... J.
[K.S. RADHAKRI SHNAN]
................................... J.
[A K SIKR]
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