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| TEM NO. 2 COURT NO. 2 SECTION |V

SUPREME COURT OF I NDI A

RECORD COF PROCEEDI NGS

I A 5/2011 in ClVIL APPEAL NO. 4227 OF 2011

M S ABH YAAN LOd STI CS Appel I ant (s)
VERSUS

VODAFONE ESSAR SPACETEL LTD. Respondent (s)

( for directions and Ofice Report)
W TH Connt . Pet. (C) No. 332 of 2011 in C. A No. 4227 of 2011

Date: 10/08/2011 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE ALTAMAS KABI R
HON BLE MR JUSTI CE CYRI AC JOSEPH
HON BLE MR JUSTI CE SURI NDER SI NGH NI JJAR

For Appellant(s)
/ non-applicant in

Ravi ndra Shrivastava, Sr. Adv.
Arjun Garg, Adv.

N shant Jain, Adv.

Anup Jai n, Adv.

A. Vernma, Adv.

Devendra Patel, Adv.

| A5 & petitioner
In Connt . Pet.

SFSSES

For Respondent (s)

Dr. AM Singhvi, Sr. Adv.

M. Manu Nair, Adv.

M. Kirat Singh Nagra, Adv.

M. Adit S. Pujari, Adv.

for MS Suresh A, Shroff & Co., Advs

UPON hearing counsel the Court made the follow ng

ORDER

I.A5 of 2011, has been filed by t he
respondent/applicant, inter alia, for the follow ng

directions: -

(1) di rect t he Non-
Appl i cant to forthw th/
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i medi ately conply with
directions contained in the order
dat ed 10. 05. 2011
C. A No. 4227/ 11

(i) direct t he

applicant to imredi ately rel ease
goods of the Applicant stored at

its war ehouses upon paynent
t he af oresai d addi ti onal anount
of Rs. 2, 50, 00, 000/ -, subj ect

statutory deducti ons;

(riti) appoi nt a Court



Conmi ssioner to, in the presence
of the authorized representatives
of t he Appl i cant and t he Non-
Applicant, inspect the goods and
prepare an inventory of the |ist
of goods to be handed over to the
Applicant; and
(iv) pass any such further

orders/directions whi ch this
Hon’ bl e Court may deem fit and
pr oper in t he i nterest of
justice."
2. On 10th May, 2011, whil e di sposi ng of
C. A No. 4227 of 2011, arising out of SLP(C) No. 12025
of 2011, we had i ndi cated t hat t he same was

directed agai nst the judgnent and order dated 13th
April, 2011, passed by t he Madhya Pr adesh Hi gh
Court at Jabal pur in Arbitrati on Appeal No.10 of
2011, filed by the appellant under Section 37 of
I A5 IN C A 4227/ 11
3
t he Arbitration and Conci liation Act, 1996
(hereinafter referred to as "the Act’). The said
appeal had been filed agai nst an order passed by
the Eleventh Additional District Judge (Fast Track
Court)Bhopal (M P.), in Arbitration Case No. 03 of
2011, under Section 9 of the Act. By such order
the trial court had directed that upon paynent of
Two Crores and furnishing a Bank Guarantee of * Six
Crores, thereby securing the claimof the appellant
anounting to ' Ei ght Crores, the goods which were
lying in the warehouses of the appellant should be
rel eased in favour of the respondent. Pursuant to

the said direction, sum of Two Crores had been

paid and a Bank Guarantee of ‘ Six Crores in terns

of the order had been furnished.

3. We had nodified the order of the Hi gh Court

to the extent that in addition to paynent of ‘ Two

Crores, t he respondent/ appl i cant woul d pay a

further sumof ‘ 2.5 Crores within two weeks from

the date of the order and upon such paynent, the



respondent would be entitled to renove the goods in
question from the war ehouses of t he appel I ant.
Consequently, the Bank Guarantee for ‘ Six Crores
was reduced to ' 3.5 Crores.
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4. The present application, as i ndi cated
her ei nabove, has been filed on account of the fact
that the goods have not been rel eased despite the
af oresai d order.
5. According to M. Shrivastava, |earned senior
advocat e appeari ng for t he appel | ant, t he sai d
order covered only the warehouse of the appell ant
at Mandi deep in Bhopal, whereas the goods of the
respondent/ appl i cant are | ying not only at t he
Mandi deep war ehouse but al so at the warehouse of
the appellant at Raipur, and that if the goods at
Rai pur are al so to be rel eased, t he
respondent/ appl i cant should be directed to pay an

addi ti onal anount of 1.20 Crores towards dues

al | egedly payabl e in respect of the warehouse at

Rai pur.

6. It may be indicated that in the nmeantinme, a
former Judge of this Court has been appointed as
Arbitrator to decide on the disputes relating to

the amount as claimed by the appellant and the

matter is pending before him

7. Yet anot her question has been rai sed
regardi ng t he deducti on of TDS from t he anount
required to be paid. These are matters which are

to be decided by the |l earned Arbitrator and at

present we are only concerned with the rel ease of
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t he goods at both the warehouses at Bhopal and

Rai pur, subject to paynent of the warehousing dues



of the appellant.
8. Accordingly, in t he I'ight of t he or der
passed by us on 10th May, 2011, we direct that on

paynment of a further sum of One Crore and upon

furni shing fresh Bank Guar ant ee on t he reduced
anmount of sumof ‘ 3.5 Crores, the appellant shal

rel ease to the respondent/applicant its goods |ying

at both t he war ehouses at Bhopal and Rai pur. At

this juncture, we may al so record the submni ssion

made on behal f of t he r espondent No. 1/ appl i cant

t hat sever al itens are m ssi ng from bot h t he
war ehouses. We are not inclined to go into the

said guesti on, si nce t he di sputes are pendi ng

deci sion before the | earned Arbitrator.

9. In order to effectively i mpl enent t hese
directions, we appoint M. J.S. Parnar, |earned
advocat e, as Conmi ssi oner in whose presence t he

paynents are to be nade by way of Denand Draft(s)

or Bankers cheque(s). The goods are to be handed

over by t he appel | ant to t he r espondent

No. 1/ appl i cant in t he presence of t he
Commi ssi oner, both at Bhopal as well as at Raipur

The Conmi ssioner shall prepare an inventory of the

goods whi ch are handed over to the respondent No. 1/
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appl i cant from bot h t he war ehouses, and
thereafter, submt a report to this Court. The
Commi ssi oner shall be paid remuneration for Bhopa

@Rs. 10, 000/ - per day and for Rai pur @Rs. 15,000/ -

per day and all other expenses to be paid on actua

basi s. Both the parties shall share the expenses,

i ncluding the remuneration of the Conm ssioner for
the work to be undertaken by him equally.

10. Let this mat t er stand over till 28t h

Sept enber, 2011, for t he pr esent to awai t t he



report of the Conmi ssioner.

11. Havi ng regard to the order which we have
passed today, the contenpt proceedings in Contenpt
Petition No.332 of 2011 in C A No.4227 of 2011, are
dr opped.

12. The payment made in ternms of this order is
wi t hout prejudice to the rights and contentions of
the parties before the learned Arbitrator, who will
be free to decide the questions before him in

accordance with | aw

(Sheet al Dhingra) (Jugi nder Kaur)
COURT MASTER Assi stant Regi strar



