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Central Bureau of Investigation, Hyderabad .... Appellant(s)
Ver sus

K. Narayana Rao .... Respondent (s)

JUDGMENT

P. Sat hasi vam J.

1) Leave granted.

2) This appeal is directed against the final judgnent and order dated
09. 07. 2010 passed by the Hgh Court of Judicature, Andhra Pradesh at
Hyderabad in Crinminal Petition No. 2347 of 2008 whereby the H gh Court
all owed the petition filed by the respondent herein under Section 482 of
the Code of Criminal Procedure, 1973 (in short "the Code") and quashed the
criminal proceedings pending against himin CC No. 44 of 2007 (Crine No. 36
of 2005) on the file of the Special Judge for CBI cases, Hyderabad.

3) Brief facts:

(a) According to the prosecution, basing on an i nformation, on
30.11.2005, the CBI, Hyderabad registered an FIR being RC 32(A)/2005
agai nst Shri P. Radha Gopal Reddy (A-1) and Shri Udaya Sankar (A-2), the
then Branch Manager and the Assistant Manager, respectively of the Vijaya
Bank, Narayanaguda Branch, Hyderabad, for the comission of of f ence
puni shabl e under Sections 120-B, 419, 420, 467, 468 471 read wth Section
109 of the Indian Penal Code, 1860 (in short 'the IPC) and Section 13(2)
read with Section 13(1)(d) of the Prevention of Corruption Act, 1988 for
abusing their official position as public servants and for having conspired
with private individuals, viz., Shri P.Y. Kondala Rao - the builder (A3)
and Shri N. S. Sanjeeva Rao (A-4) and ot her unknown persons for defrauding
the bank by sanctioning and di sbursenent of housing loans to 22 borrowers
in violation of the Bank’s rul es and guidelines and t hereby caused wrongful
|l oss of Rs. 1.27 crores to the Bank and corresponding gain for thenselves.
In furtherance of the said conspiracy, A2 conducted the pre-sanction
i nspection in respect of 22 housing | oans and A-1 sanctioned the sane.

(b) After conpletion of the investigation, the CBlI filed charge sheet
along with the list of witnesses and the |ist of docunents against all the
accused persons. |In the said charge sheet, Shri K Narayana Rao, the
respondent herein, who is a |egal practitioner and a panel advocate for the
Vijaya Bank, was al so arrayed as A-6. The duty of the respondent herein as
a panel advocate was to verify the docunments and to give |legal opinion

The all egation against himis that he gave false legal opinion in respect
of 10 housing loans. It has been specifically alleged in the charge sheet
that the respondent herein (A-6) and M. K C. Randas (A-7)-the valuer have
failed to point out the actual ownership of the properties and to bring out
the ownership details and nane of the apartnments in their reports and also
the falsity in the pernmissions for construction issued by the Minicipa

Aut horities.

(c) Bei ng aggri eved, the respondent herein (A-6) filed a petition being



Crimnal Petition No. 2347 of 2008 under Section 482 of the Code before the
H gh Court of Andhra Pradesh at Hyderabad for quashing of the crinina
proceedings in CC No. 44 of 2007 on the file of the Special Judge for CB
Cases, Hyderabad. By inpugned judgnment and order dated 09.07.2010, the High
Court quashed the proceedings insofar as the respondent herein (A-6) is
concer ned.

(d) Bei ng aggrieved, the CBI, Hyderabad filed this appeal by way of
speci al | eave.

4) Heard M. H. P. Raval, learned Additional Solicitor General for the
appel lant-CBI and M. R  Venkataranani, |earned senior counsel for the
respondent (A-6).

5) After taking us through the allegations in the charge sheet presented

before the special Court and all other relevant materials, the |earned ASG
has raised the followi ng contentions:

(1) The Hi gh Court while entertaining the petition under Section 482 of
the Code has exceeded its jurisdiction. The powers under Section 482 are
i nherent which are to be exercised in exceptional and extraordinary
ci rcunst ances. The power being extraordinary has to be exerci sed
sparingly, cautiously and in exceptional circunstances;

(ii) The High Court has cormitted an error in holding that no material had
been gathered by the investigating agency agai nst the respondent herein (A-
6) that he had conspired with the remaining accused for committing the
of fence; and

(iii) There is no material on record to show that the respondent herein (A-
6) did not verify the originals pertaining to housing |oans before giving
I egal opinion and intentionally changed the proforma and violated the
Bank’ s circul ars.

6) On the other hand, M. Venkataramani, |earned senior counsel for the
respondent (A-6), after taking us through the charge sheet and the
materi al s placed before the respondent seeking legal opinion, subnitted
that he has not committed any offence nuch | ess an of fence puni shable under
Section 120-B read with Sections 419, 420, 467, 468, 471 and 109 of IPC and
Section 13(2) read with Section 13(1)(d) of the Prevention of Corruption
Act, 1988. He further submitted that based on the docunents placed, the
respondent herein after perusing and on satisfying hinself, furnished his
| egal opinion for which he cannot be inplicated as one of the conspirators
for the of fence puni shabl e under Section 420 read with Section 109 |PC

7) We have carefully perused all the relevant materials and considered
the rival subm ssions.
8) In order to appreciate the stand of the CBI and the defence of the

respondent, it is necessary to refer the specific allegations in the charge

sheet. The respondent herein has been arrayed as accused No. 6 in the

charge sheet and the allegations agai nst himare as under
"Para 20: Investigation revealed that |egal opinions in respect of al
these 10 | oans have been given by Panel Advocate - Sri K. Narayana Rao
(A-6) and valuation reports were given by Approved Valuer - Sri V.C
Randas(A-7). Both, the advocate and the valuer, have failed to point
out the actual ownership of the property and failed to bring out the
ownership details and nanme of the apartnments in their reports. They
have also failed to point out the falsehood in the construction
perm ssion issued by the nunicipal authorities.

Para 28: Investigation revealed that the nunicipal per mi ssi ons
submitted to the bank were al so fake.

Para 29: Expert of Finger Print Bureau confirnmed that the thunb
i mpressions avail able on the questioned 22 title deeds pertain to A 3,
A-4 and A-5.

Para 30: The above facts disclose that Sri P. Radha Gopal Reddy (A-1)
and Sri M Udaya Sankar (A-2) entered into crimnal conspirary with A
3 and abused their official position as public servants by violating
the bank nornms and in the process caused wongful gain to A-3 to the
extent of Rs.1,00,68,050/- and correspondi ng wongful [oss to the bank
in sanctioning 22 housing loans. Sri P.Y. Kondal Rao(A-3) registered
false sale deeds in favour of borrowers wusing inpostors as site



owners, produced fal se nmunicipal perm ssions and cheated the bank in
getting the housing loans. He is liable for conspiracy, cheating,
forgery for the purpose of cheating and for using forged docunents as
genuine. Sri B. Ramanaji Rao(A-4) and Sri R Sai Sita Rama Rao(A-5)
i npersonated as site owners, executed the false sale deeds. They are
liable for inpersonation, conspiracy, cheating, forging a valuable
security and forgery for the purpose of cheating. Sri K Narayana Rao
(A-6) subnitted false legal opinions and Sri K C Randas( A-7)
submitted false valuation reports about the genuineness of the
properties in collusion with A-3 for sanction of the loans by Vijaya
Bank, Narayanaguda branch, Hyderabad and abetted the crinme. Sri A V.
Subba Rao(A-8) nanaged verification of salary slips of the borrowers
of 12 housing loans in collusion with A-3 and abetted the crine.

Para 33: In view of the above, the accused A-1, A-2, A3, A4, A5 A
6, A-7 & A-8 are liable for offences punishable under Section 120-B
read with Sections 419, 420, 467, 468, 471 and 109 read w th Section
420 | PC and Section 13(2) read with Section 13(1)(d) of the Prevention
of Corruption Act and substantive offences thereof."

Wth the above details, let wus consider whether there is prim facie
al l egation(s) and material(s) in order to pursue the trial against the
respondent herein. In the same way, we have to see whether the reasoning
and the ultimte conclusion of the H gh Court in quashing the charge sheet
agai nst the respondent herein (A-6) is sustainable. We are conscious of

the power and jurisdiction of the High Court under Section 482 of the Code

for interfering with the crinminal prosecution at the threshold.

9) M. Raval, learned ASG in support of his contentions relied on the

fol | owi ng deci si ons:

i) State of Bi har vs. Ramesh Singh, (1977) 4 SCC 39;

ii) P. Vijayan vs. State of Kerala and Another, (2010) 2 SCC 398; and

iii) Sajjan Kumar vs. Central Bureau of Investigation, (2010) 9 SCC 368.

10) The first decision Ranesh Singh (supra) relates to interpretation of

Sections 227 and 228 of the Code for the considerations as to discharge the

accused or to proceed with trial. Para 4 of the said judgnent is pressed

into service which reads as under:
"4. Under Section 226 of the Code while opening the case for the
prosecuti on the Prosecutor has got to describe the charge against the
accused and state by what evidence he proposes to prove the guilt of
the accused. Thereafter comes at the initial stage the duty of the
Court to consider the record of the case and the docunments subnitted
therewith and to hear the submissions of the accused and the
prosecution in that behalf. The Judge has to pass thereafter an order
ei ther under Section 227 or Section 228 of the Code. |If "the Judge
considers that there is no sufficient ground for proceeding against
the accused, he shall discharge the accused and record his reasons for

so doing", as enjoined by Section 227. If, on the other hand, "the
Judge is of opinion that there is ground for presuming that the
accused has conmtted an offence which- ... (b) is exclusively triable

by the Court, he shall frame in witing a charge agai nst the accused"

as provided in Section 228. Reading the two provisions together in
j uxtaposition, as they have got to be, it would be clear that at the
begi nning and the initial stage of the trial the truth, veracity and
effect of the evidence which the Prosecutor proposes to adduce are not
to be neticul ously judged. Nor is any weight to be attached to the
probabl e defence of the accused. It is not obligatory for the Judge at
that stage of the trial to consider in any detail and weigh in a
sensitive bal ance whether the facts, if proved, would be inconpatible
with the innocence of the accused or not. The standard of test and
judgnent which is to be finally applied before recording a finding
regarding the guilt or otherwi se of the accused is not exactly to be
applied at the stage of deciding the nmatter under Section 227 or
Section 228 of the Code. At that stage the Court is not to see whether
there is sufficient ground for conviction of the accused or whether
the trial is sure to end in his conviction. Strong suspicion against
the accused, if the matter remains in the region of suspicion, cannot
take the place of proof of his guilt at the conclusion of the trial



11)

But at the initial stage if there is a strong suspicion which |eads
the Court to think that there is ground for presumng that the accused
has comm tted an offence then it is not open to the Court to say that
there is no sufficient ground for proceedi ng agai nst the accused. The
presunption of the guilt of the accused which is to be drawn at the
initial stage is not in the sense of the | aw governing the trial of
crimnal cases in France where the accused is presuned to be guilty
unl ess the contrary is proved. But it is only for the purpose of
deciding prima facie whether the Court should proceed with the tria
or not. It the evidence which the Prosecutor proposes to adduce to
prove the guilt of the accused even if fully accepted before it is
chal l enged in cross-exanination or rebutted by the defence evidence,
i f any, cannot show that the accused connmitted the offence, then there

will be no sufficient ground for proceeding with the trial. An
exhaustive list of the circunstances to indicate as to what will |ead
to one conclusion or the other is neither possible nor advisable. W
may just illustrate the difference of the | aw by one nore exanple. |If
the scales of pan as to the guilt or innocence of the accused are
somet hing |i ke even, at the conclusion of the trial, then, on the
theory of benefit of doubt the case is to end in his acquittal. But

if, on the other hand, it is so at the initial stage of making an
order under Section 227 or Section 228, then in such a situation
ordinarily and generally the order which will have to be nade will be
one under Section 228 and not under Section 227."

Di scharge of accused under Section 227 of the Code was extensively

considered by this Court in P. Vijayan (supra) wherein it was held as

under :

12)
and di
t hus:

"10. ....... If two views are possible and one of themgives rise to
suspi cion only, as distinguished fromgrave suspicion, the trial Judge
will be enmpowered to discharge the accused and at this stage he is not
to see whether the trial will end in conviction or acquittal. Further
the words "not sufficient ground for proceeding against the accused"
clearly show that the Judge is not a nere post office to franme the
charge at the behest of the prosecution, but has to exercise his
judicial mnd to the facts of the case in order to determ ne whether a
case for trial has been made out by the prosecution. In assessing this
fact, it is not necessary for the court to enter into the pros and
cons of the matter or into a weighing and balancing of evidence and
probabilities which is really the function of the court, after the
trial starts.

11. At the stage of Section 227, the Judge has nerely to sift the
evidence in order to find out whether or not there is sufficient
ground for proceeding against the accused. In other words, the
sufficiency of ground would take within its fold the nature of the
evi dence recorded by the police or the docunents produced before the
court which ex facie disclose that there are suspicious circunstances
agai nst the accused so as to frane a charge against him"

Wil e considering the very sane provisions i.e., franming of charges
scharge of accused, again in Sajjan Kumar (supra), this Court held

"19. It is clear that at the initial stage, iif there is a strong
suspi cion which leads the court to think that there is ground for
presuning that the accused has conmmitted an offence, then it is not
open to the court to say that there is no sufficient ground for
proceedi ng agai nst the accused. The presunption of the guilt of the
accused which is to be drawmn at the initial stage is only for the
pur pose of deciding prina facie whether the court should proceed wth
the trial or not. If the evidence which the prosecution proposes to
adduce proves the guilt of the accused even if fully accepted before
it is challenged in cross-examnation or rebutted by the defence
evi dence, if any, cannot show that the accused committed the offence,



then there will be no sufficient ground for proceeding with the trial

20. A Magistrate enquiring into a case under Section 209 CrPC is not
to act as a nere post office and has to cone to a conclusion whether
the case before himis fit for conmmitnent of the accused to the Court
of Session. He is entitled to sift and weigh the materials on record,
but only for seeing whether there is sufficient evidence for
commitnent, and not whether there is sufficient evi dence for
conviction. If there is no prina facie evidence or the evidence is
totally unworthy of credit, it is the duty of the Magistrate to
di scharge the accused, on the other hand, if there is some evidence on
whi ch the conviction may reasonably be based, he nmust commit the case.
It is also clear that in exercising jurisdiction under Section 227
CrPC, the Magistrate should not nmake a roving enquiry into the pros
and cons of the matter and weigh the evidence as if he was conducting
atrial

Exerci se of jurisdiction under Sections 227 and 228 CrPC

21. On consideration of the authorities about the scope of Sections
227 and 228 of the Code, the follow ng principles energe:

(i) The Judge while considering the question of franming the charges
under Section 227 C PC has the undoubted power to sift and weigh the
evidence for the limted purpose of finding out whether or not a prina
facie case against the accused has been nmade out. The test to
deternmne prinma facie case woul d depend upon the facts of each case.
(ii) Where the nmaterials placed before the court disclose grave
suspi ci on agai nst the accused which has not been properly explained,
the court will be fully justified in framing a charge and proceeding
with the trial.

(iii) The court cannot act nerely as a post office or a nouthpiece of
the prosecution but has to consider the broad probabilities of the
case, the total effect of the evidence and the docunents produced
before the court, any basic infirnities, etc. However, at this stage,
there cannot be a roving enquiry into the pros and cons of the matter
and wei gh the evidence as if he was conducting a trial

(iv) If on the basis of the material on record, the court could form
an opinion that the accused m ght have committed offence, it can frane
the charge, though for conviction the conclusion is required to be
proved beyond reasonabl e doubt that the accused has comitted the
of f ence.

(v) At the time of fram ng of the charges, the probative value of the
material on record cannot be gone into but before fram ng a charge the
court nust apply its judicial mind on the material placed on record
and nust be satisfied that the conm ssion of offence by the accused
was possi bl e.

(vi) At the stage of Sections 227 and 228, the court is required to
eval uate the material and docunents on record with a viewto find out
if the facts enmerging therefromtaken at their face value disclose the
exi stence of all the ingredients constituting the alleged offence. For
this limted purpose, sift the evidence as it cannot be expected even
at that initial stage to accept all that the prosecution states as
gospel truth even if it is opposed to conmon sense or the broad
probabilities of the case.

(vii) If two views are possible and one of them gives rise to
suspi cion only, as distinguished fromgrave suspicion, the trial Judge
will be enpowered to discharge the accused and at this stage, he is
not to see whether the trial will end in conviction or acquittal."

From the above decisions, it is clear that at the initial stage, if there
is a strong suspicion which | eads the Court to think that there is ground
for presumi ng that the accused has conmitted an offence, in that event, it

is not open to the Court to say that there is no sufficient ground for
proceedi ng agai nst the accused. A judicial magistrate enquiring into a
case under Section 209 of the Code is not to act as a nere post office and



has to arrive at a conclusion whether the case before him is fit for
comm tnment of the accused to the Court of Session. He is entitled to sift
and weigh the materials on record, but only for seeing whether there is
sufficient evidence for commtnent, and not whether there is sufficient
evi dence for conviction. On the other hand, if the Magistrate finds that
there is no prinma facie evidence or the evidence placed is totally unworthy
of credit, it is his duty to discharge the accused at once. It is also
settled law that while exercising jurisdiction under Section 227 of the
Code, the Magistrate should not nmake a roving enquiry into the pros and
cons of the matter and weigh the evidence as if he was conducting a trial
This provision was introduced in the Code to avoid wastage of public tine
and to save the accused from unavoi dabl e harassment and expenditure. Wi | e
analyzing the role of the respondent herein (A-6) fromthe charge sheet and
the materials supplied along with it, the above principles have to be kept
in mnd.

13) In Rupan Deol Bajaj (Ms.) and Another vs. Kanwar Pal Singh GII and
Anot her, (1995) 6 SCC 194, this Court has considered the scope of quashing
an FIR and held that it is settled principle of lawthat at the stage of
quashing an FIR or conplaint, the High Court is not justified in enbarking
upon an enquiry as to the probability, reliability or genuineness of the
al | egations made therein. By noting the principles laid dowmm in State of
Haryana vs. Bhajan Lal, 1992 Supp (1) SCC 335, this Court held that an FIR
or a conplaint may be quashed if the allegations nmade therein are so absurd
and inherently inprobable that no prudent person can ever reach a just
conclusion that there is sufficient ground for proceeding against the
accused.

14) In Mahavir Prashad Gupta and Another vs. State of National Capita
Territory of Delhi and Others, (2000) 8 SCC 115, this Court considered the
jurisdiction of the H gh Court under Section 482 of the Code and held as
under:

"5. The law on the subject is very clear. In the case of State of
Bi har v. Murad Ali Khan (1988) 4 SCC 655 it has been held that
jurisdiction under Section 482 of the Code of Criminal Procedure has
to be exercised sparingly and with circunspection. It has been held
that at an initial stage a court should not enbark upon an inquiry as
to whether the allegations in the conplaint are Ilikely to be
est abli shed by evidence or not. Again in the case of State of Haryana
v. Bhajan Lal 1992 Supp. (1) SCC 335 this Court has held that the
power of quashing crinmnal proceedings nust be exercised very
sparingly and with circunspection and that too in the rarest of rare
cases. It has been held that the court would not be justified in
enbar ki ng upon an inquiry as to the reliability or genuineness or
otherwi se of the allegations made in the FIR or the conplaint. It has
been held that the extraordinary or inherent powers did not confer an
arbitrary jurisdiction on the court to act according to its whim or
capri ce.

15) Regardi ng conspiracy, M. Raval, |earned ASG after taking us through
the avernents in the charge sheet based reliance on a decision of this

Court in Shivnarayan Laxm narayan Joshi and O hers VS. State of
Mahar ashtra, (1980) 2 SCC 465 wherein it was held that once the conspiracy
to coomit an illegal act is proved, act of one conspirator becones the act

of the other. By pointing out the sane, learned ASG submitted that the
respondent herein (A-6), along with the other conspirators defrauded the
Bank’ s noney by sanctioning |loans to various fictitious persons.

16) We have already extracted the relevant allegations and the role of
the respondent herein (A-6). The only allegation against the respondent is
that he subnitted false legal opinion to the Bank in respect of the housing
|l oans in the capacity of a panel advocate and did not point out actua
ownership of the properties. As rightly pointed out by M. Venkataramani,
| earned senior counsel for the respondent, the respondent was not nanmed in
the FIR The allegations in the FIR are that A-1 to A-4 conspired together
and cheated Vijaya Bank, Narayanaguda, Hyderabad to the tune of Rs. 1.27
crores. It is further seen that the offences alleged against A-1 to A-4 are
t he of fences puni shabl e under Sections 120B, 419, 420, 467, 468 and 471 of
I PC and Section 13(2) read with Section 13 (1)(d) of the Prevention of



Corruption Act, 1988. It is not in dispute that the respondent is a
practicing advocate and according to M. Venkataramani, he has experience
in giving legal opinion and has conducted several <cases for the banks
including Vijaya Bank. As stated earlier, the only allegation against him
is that he submitted false I|egal opinion about the genuineness of the

properties in question. It is the definite stand of the respondent herein
that he has rendered Legal Scrutiny Reports in all the cases after perusing
the docunents submitted by the Bank. It is also his claim that rendition

of legal opinion cannot be construed as an offence. He further pointed out
that it is not possible for the panel advocate to investigate the
genui neness of the docunents and in the present case, he only perused the
contents and concl uded whether the title was conveyed through a document or
not. It is also brought to our notice that LW5 (Listed Wtness), who is
the Law Oficer of Vijaya Bank, has given a statement regarding flaw in
respect of title of several properties. It is the claimof the respondent
that in his statement, LW5 has not even nade a single coment as to the
veracity of the | egal opinion rendered by the respondent herein. In other
words, it is the claimof the respondent that none of the wtnesses have
spoken to any overt act on his part or his involvenrent in the alleged
conspiracy. Learned senior counsel for the respondent has al so pointed out
that out of 78 w tnesses no one has nmade any rel evant comrent or statenent
about the alleged involvenent of the respondent herein in the matter in
questi on.

17) In order to appreciate the claim and the stand of the respondent
herein as a panel advocate, we have perused the legal opinion rendered by
the respondent herein in the formof Legal Scrutiny Report dated 10.09.2003
as to the title relating to Sri B. A V.K Mbhan Rao, S/o late Shri Soneshwar
Rao which is as under

"Legal Scrutiny Report
Dat ed 10. 09. 2003.

To

The Branch Manager,
Vi j aya Bank,

Nar ayanaguda

Hyder abad

Sir,

Sub:- Title Opinion Shri BAVK Mbhan Rao
S/o Late Shri Soneswar Rao.

Wth reference to your letter dated NIL. | submt my Scrutiny Report
as hereunder: -

1. Nane and address of the Mortgagor
Shri. BAVK Mbhan Rao
S/o Late Shri Someswar Rao
R'o 1-1 290/ 3, Vidyanager, Hyderabad

2. Details/Description of docunents scrutinized:

| SI.No. |Date | Name of the documents | Whet her
[ [ [ | Original/
[ [ [ | Certified [
| | | | True Copy |
| 1. | 12. 05. 2003 | C.C. Pahais for the year | Xer ox Copy
| | | 1972-73 and 1978-79 | |
| 2. | 08. 02. 1980 | Death Certificate of Shri PV | Xerox Copy
| | | Nar ahari Rao | |
| 3. | 07.03. 1980 | Legal Heir Certificate of Shri| Xerox Copy |
| | |

| PV Narahari Rao |
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=

| 24. 04. 1980 | C.C. of Regd. GPA No. 58/80 | Xer ox Copy
| 19. 09. 1980 | Regd. Sal e Deed No. 1243/80 | Xer ox Copy
[ [with Plan [ [
| 07.12. 1998 | Sancti oned Pl an vide | Xerox Copy |
| | proceedi ng No. 2155/98 | |
| 02.01. 2003 | Devel opnent Agreenent | Xerox Copy |
| 25. 04. 2003 | EC No. 6654/2003 for the | Xerox Copy |
| | period from 28.06.1980 to | |
[ | 31. 03. 1982 [ [
| 25. 04. 2003 | EC No. 4136/2003 for the | Xerox Copy |
| | period from01.04.1982 to | |
[ | 23. 03. 1984 [ [
| 21. 04. 2003 | EC No. 3918/2003 for the | Xerox Copy |
| | period from 24.03.1994 to | |
[ | 20. 04. 2003 [ [
| 28. 07. 2003 | Agreement for Sale | Origi nal [

3. Details/Description of Property:-

Sl .No. Sy. No./H No. Extent of |and Locati on Boundari es

Bui | di ng Dist.Village

Al that Flat bearing No. F-5 on First Floor, adnmeasuring 900 sq. Ft,
al ong wi th undivided share of |and 28 sq yds, out of total adneasuring
870 sg. yds constructed on Plot Nos. 3, 4 and 5 in Sy. Nos. 84 and 85
in the prenmises of "GQru Datta Nvas", situated at Ner dnet ,
Mal kaj agi ri Municipality, and Mandal, Ranga Reddy Di st. Hyderabad and
bounded by:

FLAT BOUNDARI ES: LAND BOUNDARI ES

NORTH: Flat No. F-6 20- 0"

SOQUTH: Open to sky W de Road, Sy No. 86

EAST : Corridor & Stair Case Sy. Nos. 76 and 78 open
to sky.

VST : Open to sky

4. Brief History of the Property and How the owner/Mrtgagor has
derived title:

The Pahains for the years 1972-73 and 1978-79 under document No. 1
reveals that Sri. Venkat Naraari Rao is the pattadar and possessor of
the | and adneasuring Ac. 1-31 guntas in Sy No. 84 and Ac. 1-22 guntas
in Sy No. 85 of Malkajgiri, Hyderabad.

The document No. 2 shows that Sri. PV Narahari Rao was expired on
23.01.1980 as per the Death Certificate issued by MCH

The docunent No 3 shows that Snt. Saraswathi Bai is only the lega
heir of Late Shri PV Narahari Rao.

The docunent No. 4 shows that Sm. Saraswathi Bai executed a GPA in
favour of Sri. CV Prasad Rao, enpowering him to deal and sell the
above said property. The GPA was registered in the office of sub-
Regi strar of Hyderabad-East vide docunent No. 58/80 dated 24.04.1980.

The docunent No. 5 shows that Sm. Saraswathi Bai sold the Plot Nos.
3, 4 and 5 adneasuring 870 sq yds. situated at Ml kajgiri, Hyderabad



to Smt. N. Sanmson Sanjeeva Rao and executed a sale deed in his favour
by virtue of docunent No. 1243/80 dated 19.09.1980 registered in the
of fice of sub-registrar of Uppat, Ranga Reddy.

The document No. 6 shows that Shri N.  Sanson Sanjeeva Rao obtained
permission from Malkajgiri Muni ci pality for construction of
Resi dential building consisting of Gound + 4 floors vide permt No.
Gl/ 2155/ 98 dated 07.12.1998.

The docunent No. 7 shows that Shri N. Sanson Sanjeeva Rao entered into
devel opnent agreenent with Shri PY Kondal Rao for construction of
residential flats in the above said plots.

The docunent Nos. 8, 9 and 10 are the Encunbrance Certificates for the
period from 28.06.1998 to 20.04. 2003 (23 years) which disclose only
the transactions nentioned in docunment No. 5.

The docunent No. 11 shows that Shri N Sanson Sanjeeva Rao (owner)
along with Shri PY Kondal Rao (builder) agreed to sell the Schedule
Property (referred under ItemNo. Il of this opinion) to Shri BAVWK
Mohan Rao (applicant) for a total sale consideration of Rs. 5,50,000/-
and Shri. BAVK Mohan Rao (applicant) also agreed to purchase the said
property for the sanme consideration.

5. Search and Investigation
|5.1 | The person who is the | Shri NS Sanj eeva Rao
| present owner of the | (present owner/vendor) and
| property | Shri BAVK Mohan Rao |
| | (purchaser/ Vendee) |
5.2 to 5.5 | xxx | Xxx [
5.6 | Whet her there the | atest| The docunent No. 5 is |
|title deed and | avai | abl e i n Xerox |
| i mredi ately previous | (original verified) [
|title deed(s) are | |
| avail abl e in original | |
5.7 to 5.13| xxx | Xxx [
5.14 | Whet her the proposed | Yes, Equitable nortgage is
| equi t abl e nort gage by | possible. The original |
| deosit of title deed is |registered Sal e Deed [
| possi bl e? If so, what | executed in favour of Shri |
| are the docunents to be | BAVK Mbhan Rao (applicant) |
| deposited? If deposit is|by the Vendors along with
| not possible, can there |all the docunents as |
| be simple nortgage or a |nentioned in the list in
| regi stered nenorandumor|ltem No. 2 of this opinion
| by any ot her node of | shoul d be deposited. |
| mort gage? | |
5.15t0 5. 20| xxx | Xxx [
6-8 XXX XXX XXX

9. CERTI FI CATE



I amof the opinion that Shri NS Sanjeeva Rao is having clear
mar ketable title by virtue of Regd. Sale Deed No. 1243/1980 dated
19.09. 1980 referred docunent No. 5 of this opinion. He can convey a
valid clear narketable title in favour of Shri BAVK Mhan Rao
(applicant) in respect of the schedule property (referred under Item
No. 3 of this opinion) by duly executing a Regd. Sale Deed in his
favour.

Shri BAVK Mohan Rao (applicant) can create a valid equitable nortgage
with the Bank by depositing the original Regd. Sale deed executed in
his by the vendors and al so depositing all the docunents as nentioned
inthe list inltemMNo. 2 of this opinion. | further certify that:-

| 1. | There are no prior nortgage/charge | |
| what soever as could be seen fromthe [
| encunbrance certificate for the period |
| from 28.06.1980 to 20.04.2003 pertaining to| Yes
| the i nmovabl e property covered by the above|
|title deed(s).
| There are prior nortgages/charges to the |
| extent, which are liable to be cleared or
| satisfied by conplying with the follow ng. |
| There are clains frommnors and |
| his/her/their interest in the property to
| the extent of (specify) the share of |
| minor(s) with nane |
| The undivi ded share of ninor of (specify |
|[the liability that is fastended or could be| NA
I
I
I
I
I
I
I
I

N

NA

w

=

>

| fastened on the property).

| The property is subject to the paynent of

| Rupees (specify the liability that is

| fastened or could be fastened on the

| property)

| Provi sions of Urban Land (Ceiling and

| Regul ation) Act are not applicable.

| Per mi ssi on obt ai ned.

| Hol di ng/ Acqui sitions in accordance with the|
| provisions of the |and: | NA
| The nortgage if created will be perfect and|

| avail able to the bank for the liability of |

| the intendi ng borrower: Shri BAVK Mbhan Rao|

| (Appli cant) |

=

=

N

©

The Bank is advised to obtain the encunbrance certificate for the
period from21.04.2003 till the date after obtaining a registered sale
deed in favour of Shri BAVK Mohan Rao (applicant)

SEARCH REPORT

I have verified the title deed of Shri N S. Sanjeeva Rao in the office
of sub-Registrar of Uppal, Hyderabad on 18.07.2003 and found that the
sal e transaction between parties, schedule property stanp papers,
regd. Sal e Deed No. 1243/1980 are genuine. The verification receipt
i s enclosed herewth.

(K. NARAYANA RAO)
ADVOCATE"

The above particul ars show that the respondent herein, as a panel advocate,
verified the documents supplied by the Bank and rendered his opinion. It
al so shows that he was furnished with Xerox copies of the docunents and



very few original documents as well as Xerox copies of Death Certificate,
Legal heir-ship Certificate, Encunbrance Certificate for his perusal and

opinion. It is his definite claimthat he perused those docunents and only
after that he rendered his opinion. He also advised the bank to obtain
Encunbrance Certificate for the period from21l.04.2003 till date. It is

poi nted out that in the same way, he furnished Legal Scrutiny Reports in
respect of other cases also.

18) We have already nentioned that it is an adnmitted case of the
prosecution that his nane was not mentioned in the FIR Only in the charge-
sheet, the respondent has been shown as Accused No. 6 stating that he
submitted false legal opinion to the Bank in respect of the housing |oans
in the capacity of a panel advocate and did not point out actual ownership
of the properties in question

19) M. Venkataramani, |earned senior counsel for t he r espondent
submitted that in support of charge under Section 120B, there is no factua
foundation and no evidence at all. Section 120A defines crimna

conspiracy which reads thus:
"120A. Definition of crimnal conspiracy.- Wen two or nore persons
agree to do, or cause to be done, -

1) an illegal act, or

2) an act which is not illegal by illegal means, such an agreenent is
designated a crimnal conspiracy:

Provi ded that no agreement except an agreenent to commit an offence

shall amount to a crimnal conspiracy unless sone act besides the

agreenent is done by one or nore parties to such agreement in

pur suance t hereof.

Expl anation.- It is inmaterial whether the illegal act is the ultimte
obj ect of such agreenent, or is nerely incidental to that object."”

Section 120B speaks about punishnment of crimnal conspiracy. Wi | e
considering the definition of criminal conspiracy, it is relevant to refer
Sections 34 and 35 of |PC which are as under
"34. Acts done by several persons in furtherance of common intention.-
When a criminal act is done by several persons in furtherance of the
common intention of all, each of such persons is liable for that act
in the same manner as if it were done by himal one.”

"35. Wien such an act is crimnal by reason of its being done wth a
crimnal know edge or intention. - Wenever an act, which is crinina
only by reason of its being done wth a crimnal know edge or
intention, is done by several persons, each of such persons who joins
in the act with such know edge or intention is liable for the act in
the sane manner as if the act were done by him alone wth that
know edge or intention."

20) The ingredients of the offence of crimnal conspiracy are that there
shoul d be an agreenent between the persons who are alleged to conspire and

the said agreenent should be for doing of an illegal act or for doing, by
illegal means, an act which by itself may not be illegal. In other words,
the essence of crimnal conspiracy is an agreenent to do an illegal act and

such an agreenment can be proved either by direct evidence or by
circumstantial evidence or by both and in a matter of comon experience

that direct evidence to prove conspiracy is rarely avail abl e. Accordi ngly,
the circunstances proved before and after the occurrence have to be
consi dered to decide about the conplicity of the accused. Even if sone

acts are proved to have committed, it nust be clear that they were so
committed in pursuance of an agreenent nade between the accused persons who

were parties to the alleged conspiracy. Inferences from such proved
circunmstances regarding the guilt nmay be drawn only when such circunstances
are incapable of any other reasonable explanation. In other words, an

of fence of conspiracy cannot be deened to have been established on nere



suspi cion and surnises or inference which are not supported by cogent and
accept abl e evi dence.

21) In the earlier part of our order, first we have noted that the
respondent was not named in the FIR and then we extracted the relevant
portions fromthe charge-sheet about his alleged role. Though statenents

of several witnesses have been enclosed along with the charge-sheet, they
speak vol unes about others. However, there is no specific reference to the
role of the present respondent along with the main conspirators.

22) The Hi gh Court while quashing the crimnal proceedings in respect of
the respondent herein has gone into the allegations in the charge sheet and
the materials placed for his scrutiny and arrived at a conclusion that the

sane does not disclose any crimnal offence comitted by him It also
concluded that there is no material to show that the respondent herein
joined hands with A-1 to A-3 for giving false opinion. In the absence of

direct material, he cannot be inplicated as one of the conspirators of the
of fence puni shabl e under Section 420 read with Section 109 of |[|PC The
Hi gh Court has al so opined that even after critically examning the entire
material, it does not disclose any crinmnal offence conmitted by him
Though as pointed out earlier, a roving enquiry is not needed, however, it
is the duty of the Court to find out whether any prina facie materia
avai |l abl e agai nst the person who has charged with an offence wunder Section
420 read with Section 109 of IPC. In the banking sector in particular
rendering of legal opinion for granting of loans has becone an inportant
conponent of an advocate’s work. In the law of negligence, professionals
such as |awers, doctors, architects and others are included in the
category of persons professing sone special skills.

23) A lawyer does not tell his client that he shall win the case in all
circunstances. Likew se a physician would not assure the patient of ful
recovery in every case. A surgeon cannot and does not guarantee that the
result of surgery would invariably be beneficial, much less to the extent
of 100% for the person operated on. The only assurance which such a
prof essional can give or <can be given by inplication is that he is

possessed of the requisite skill in that branch of profession which he is
practising and while undertaking the performance of the task entrusted to
him he would be exercising his skill with reasonable conpetence. This is
what the person approaching the professional can expect. Judged by this

standard, a professional may be held liable for negligence on one of the
two findings, viz., either he was not possessed of the requisite skil
whi ch he professed to have possessed, or, he did not exercise, wth
reasonabl e conpetence in the given case, the skill which he did possess.

24) In Jacob Mathew vs. State of Punjab & Anr. (2005) 6 SCC 1 this court

| aid down the standard to be applied for judging. To deternmine whether the
person charged has been negligent or not, he has to be judged Ilike an
ordi nary conpetent person exercising ordinary skill in that profession. It
is not necessary for every professional to possess the highest |evel of
expertise in that branch which he practices.

25) I n Pandurang Dattatraya Khandekar vs. Bar Council of Mharashtra &
Ors. (1984) 2 SCC 556, this Court held that "...there is a world of
di fference between the giving of inproper legal advice and the giving of
wong | egal advice. Mere negligence unacconpani ed by any noral delinquency
on the part of a legal practitioner in the exercise of his profession does
not anount to professional mn sconduct.

26) Therefore, the liability against an opining advocate arises only when
the | awyer was an active participant in a plan to defraud the Bank. 1In the
given case, there is no evidence to prove that A-6 was abetting or aiding
the original conspirators.

27) However, it is beyond doubt that a lawer owes an "unremtting
loyalty" to the interests of the «client and it is t he | awyer’s
responsibility to act in a manner that woul d best advance the interest of
the client. Merely because his opinion nay not be acceptable, he cannot be
mul cted with the crimnal prosecution, particularly, in the absence of
tangi bl e evidence that he associated with other conspirators. At the nost,
he may be liable for gross negligence or professional msconduct if it s
establ i shed by acceptabl e evidence and cannot be charged for the offence
under Sections 420 and 109 of IPC along wth other conspirators wthout
proper and acceptable link between them It is further made clear that if
there is a link or evidence to connect himw th the other conspirators for
causing loss to the institution, undoubtedly, the prosecuting authorities
are entitled to proceed under crimnal prosecution. Such tangi bl e



materials are lacking in the case of the respondent herein.

28) In the light of the above discussion and after analysing all the
materials, we are satisfied that there is no prima facie case for
proceeding in respect of the charges alleged insofar as respondent herein
is concerned. W agree with the conclusion of the High Court in quashing
the crinminal proceedings and reject the stand taken by the CBI.

29) In the light of what is stated above, the appeal fails and the sane
is dismssed



(P. SATHASI VAM

J.
(RANJAN GOGO )

NEW DELHI ;
SEPTEMBER 21, 2012.
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