5 I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

I NTERLOCUTORY APPLI CATION NO. 2
I'N

ClVIL APPEAL NQ(s). 4672 OF 2007

ABDUL SHEI K MAQBOOL & ANR. Appel | ant (s)
VERSUS
DI STRI CT REGR. VI SAKHAPATNAM & ORS. Respondent (s)
ORDER

This appeal arises out of the order dated 8.11.2006
passed by the Andhra Pradesh Hi gh Court, dism ssing the Wit
Petition filed by the appellants herein giving the liberty to
the appellants to approach the Civil Court and file a suit
under Section 31 or under Section 34 of the Specific Relief
Act, 1963. It was also made clear in the said judgnent that as
and when the appellants filed a suit, the GCvil Court has to
deci de the disputed questions of fact without in any nmanner
being i nfluenced by the decision of the Full Bench in Yanal a
Mal | eshwari & Ors. v. Ananthu la Sayamma & Ors. reported in
2006(6) ALD 623.

Bei ng aggrieved by the said order, this appeal is filed,
chal | engi ng t he legality of t he aforesaid judgnent. The

appel lants at the time of issuance of notice took up a plea

t hat ina simlar matter being C. A 5092 of 2006, this Court

1
has i ssued notice and, t herefore in this case al so ei t her
noti ce could be issued or |eave could be granted. In terms of

the said prayer, by order dated 10.9.2007, |eave was granted

with a direction t hat t he matt er shal | be t agged with t he
aforesaid Cvil Appeal No. 5092 of 2006 and an interimorder

was passed. The aforesaid Civil Appeal No. 5092 now stands

di sposed of by an order dated 27th August, 2007 in view of the

fact that the appellants in that appeal sought perm ssion to

wi t hdraw t he appeal , which was granted.



An application is, therefore, filed by the respondents

herein for disposal of the present appeal also. e have heard
the | earned counsel appearing for the parties on this appeal
The appel I ant s herein have chal | enged, by filing a Wit

petition, the action on the part of the respondent Nos. 3 to 6

in getting the sale deed executed in favour of the appellants

cancel | ed by executing a Cancellation Deed bearing Docunment No.

2534/ 2006 dated 9. 6. 2006. The appel | ants have chal | enged t he

aforesaid action seeki ng a mandanus agai nst registering t he
cancel | ati on deed and declaring the action of the Registering

Authority as illegal and arbitrary. The Hi gh Court took up the

aforesaid Wit Petition for consi deration and after relying
upon a Full Bench decision of the Andhra Pradesh Hi gh Court

di smissed the Wit petition by extracting the foll owi ng passage

fromthe aforesaid judgment: -
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"The person, who has ex facie right whether such
right is registered or not can always approach the
registering authority, with a request to cancel a
sal e deed, which was registered earlier by such
registering authority by showi ng that subsequent
registration was obtained by fraud by a person who is
not entitled to transfer the property or that such
transfer was registered by playing fraud on the owner
or on the stranger. In the present statutory
di spensati on, nanely Transfer of Property Act,
Contract Act, Specific Relief Act and Regi stration
Act, the Court does not see any prohibition operating
on the exercise of inherent power by the registering
authority to cancel the sale deed earlier registered,
which is likely to cause prejudice to the true owner
as well as to the entire public at large."

The Full Bench al so considered and held that in a natter
in which such action is challenged, a wit petition is not
appropriate renedy and therefore not maintainable, particularly
in view of t he fact t hat it is filed with a request for
i nval i dation of a Cancellation Deed. What the appellants have
sought to question by filing this appeal and also by filing the
Wit Petition was to chal | enge t he execution of t he

Cancel | ati on Deed. The aforesaid dispute is out and out a

civil dispute and, therefore, in our considered opinion the



H gh Court was justified in dismssing the Wit Petition giving
liberty to t he petitioners to approach t he Cvil Court
accordance with | aw We find no nmerit in this appeal and is

di sm ssed accordi ngly.
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I.A also stands disposed of in ternms of the aforesaid
order.
....................... J
(Dr. MUKUNDAKAM SHARMA)
...................... J
(ANIL R DAVE)
NEW DELHI ,
NOVEMBER 22, 2010
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Date: 22/11/2010 This matter was called on for hearing today.

CORAM :
HON BLE DR. JUSTI CE MJKUNDAKAM SHARNVA
HON BLE MR JUSTICE ANIL R DAVE

For Appel |l ant(s)
Ms. B. Sunita Rao, Adv.

For Respondent (s) M. V. Sridhar Reddy, Adv.
Ch. Leela Sarveswar, Adv.
M. Abhijit Sengupta, Adv.

in



UPON hearing counsel the Court nmade the foll ow ng
ORDER

The appeal is dism ssed and Interlocutory application
al so stands disposed of in terns of the signed order

( NEELAM GULATI ) (RENU DI WAN)
Sr. P.A COURT MASTER
(Signed order is placed on the file)*



