@ TEM NO. 103 COURT NO. SECTION 111

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL NO. 5068 OF 1999

M S EASTERN ELECTRO CHEM CAL | NDUSTRI ES Appel | ant (s)
VERSUS
THE COWMMR. OF CENTRAL EXCI SE, | NDORE Respondent ( s)

(Wth office report )

Date: 15/02/2005 This Appeal was called on for hearing today.

CORAM :
HON BLE MRS. JUSTI CE RUVA PAL
HON BLE DR JUSTI CE AR LAKSHVANAN
HON BLE MR JUSTICE C. K. THAKKER
For Appell ant(s) M. P.C Jain, Adv.

Ms. Rohi na Nat h, Adv.

M. Unmesh Kunmar Khaitan, Adv.

For Respondent (s) M . Mohan Parasar an, ASG
M . K. Swani , Adv.
M . Gaur av Dhi ngra, Adv.

M. B. Krishna Prasad, Adv.

UPON hearing counsel the Court nade the foll ow ng

ORDER



The civil appeal is allowed. There will be no order as to costs.

(Usha Bhar dwaj ) (Madhu Saxena)

P.S. To Registrar COURT MASTER

Signed order is placed on the file

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 5068 OF 1999

M s Eastern El ectro Chemi cal ... Appel | ant (s)
I ndustries
VS.
Col l ector of Central Excise, Indore ...Respondent(s)
ORDER

The appel | ant manufactures Cal cium Carbi de. The question is

whet her the appellant was entitled to the benefit of Notification No.217/86

CE dated 2.4.86 in respect of M5 Casings.

The Notification provided exenption to Mddvat Itens if used

as i nputs within t he factory of producti on in or in rel
ation to t he

manuf acture of final products specified in Colum 3 to the table appended



to the Notification fromduty payable under the Central Excise Tariff Act,

1985. In terns of t he Expl anati on whi ch defines i nput s,
the follow ng

itens wer e not to be consi der ed as i nputs for t he pur po
se of t he

Notification
(i) machi nes, nachi nery, plant equi pnent, apparatus, tools

or

appl i ances wused for producing or processing of any goods or for bri
ngi ng

about any change in any substance in or in relation to the manufacture of

the final products;

(ii) packaging materials in respect of which any exenption to

t he ext ent of t he duty of exci se payabl e on t he val ue of t he packag
ng
materials is being availed of for packaging any final products;

(rii) packaging materials the cost of which is not included or
had not been included during the preceding financial year in the assessable
val ue of the final products under section 4 of the Central Excises and Salt

Act6, 1944 (1) of 1944) : or

(iv) cylinders for packing gases.

The appel | ant manuf act ur es M5  Casings for use within its

factory for the purpose of production of Calcium Carbide. The concurrent

findi ngs of fact by bot h t he Conmi ssi oner (Appeal s) by t he Col | ect or

(Appeals) and the Central Excise and Gold (Control) Appellate Tribuna

(CEGAT) are that in the process of manufacture of the Cal ci um Carbi de

initially the appellant fills the <carbon paste in M Casings through which



the current is passed and then the M5 Casings are lowered into the furnace

where the carbon paste hardens and burns out in the furnace. As far as the

M5 Casings are concerned they melt and get mixed up with other nolten

raw materi al s. The issue is whether the M5 Casings are inputs within the

meani ng of Notification 217/87-CE

The Assistant Collector came to the conclusion that the M5 Casings

fell within the first clause of

the Explanation to the Notification and was an ’'equi pnent’ which was used

for bringing about change in the substance in the final pr oduct . The

benefit of the Notification was accordingly denied. The Collector (Appeals)

reversed this deci si on and held that the M5  Casings were inputs, firstly

because it was consuned in t he process of manuf act ure and was not

available to the appellant for further use and secondly because t he fina

pr oduct nanely, the calcium carbide could not be manuf actured without

t he use of M5  Casi ngs. The CEGAT cane to t he concl usi on t hat t he

Assi st ant Col | ect or was correct and t hat t he M5  casings wer e in fact

container as admtted by the appellant and hence fell within Cause-1 of the

Expl anati on whi ch provided for the exceptions to the definition of the word

"inputs’ for the purpose of the Notification in question

Having regard to the admitted facts on record, we are of the



view, that the CEGAT was clearly wong in its approach. The issue has

been settled by this Court in Collector of Central Excise vs. Ballarpur

Industries Ltd. 1989 (43) ELT 804 (SC) where the construction of a simlar

Notification was in question. This Court held that there were four kinds of

i nputs which could be said to be ingredients

(i) t hose whi ch retain their dom nant i ndi vi dual identity and character

t hroughout the process and also in the end-product, (ii) those whi ch, as a

result of interaction with other chenmicals or ingredients, mght thenselves

under go chemi cal or qualitative changes and in such altered form find

thenselves in the end-product, (iii) those which |ike catalytic agents, while

i nfl uencing and accel erating t he chemi cal reactions t hensel ves remain

uni nfl uenced and unal tered and remai n i ndependent of and out si de t he

end- products; and (iv) those which m ght be burnt up or consuned in the

chem cal reactions.

The process of manuf act ure in whi ch met al casi ngs
are
involved clearly fell within the 4th category. |In the circumnmstances, we are of
opi ni on t hat t he Col | ect or (Appeal s) was correct and t he Tribu
nal was

wong in deciding to the contrary.



The appeal is accordingly allowed and the decision of the Tribunal is set

aside. There will be no order as to costs.

.................... J.
(RUVA PAL)

.................... J.
(Dr. AR LAKSHVANAN)

.................... J.

(C. K. THAKKER)
New Del hi ,

February 15, 2005.



