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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
CIVIL APPEAL NQ(s). 82-83 OF 2002
COVMMNR. OF CUSTOVS, CALCUTTA & ORS. Appel I ant (s)
VERSUS
MS. MM EXPORTS & ANR Respondent ( s)

(Wth appl n(s) for bringing new facts and office report)
W TH

CA No. 81/2002 (Wth office report)

Date: 1/03/2007 These Appeals were called on for hearing today.

CORAM :
HON BLE MR JUSTICE S.H KAPAD A
HON BLE MR JUSTI CE B. SUDERSHAN REDDY
For Appellant(s) M. R Venkat aramani, Sr. Adv.
in all cases M. K. Swamy, Adv.
M. T.A Khan, Adv.
M. B. Krishna Prasad, Adv.
For Respondent (s) M . Pradeep K. Ghosh, Sr. Adv.

In CA Nos. 82-83/02 M. R P. Cupta, Adv.

M . Sushendra K. Chauhan, Adv.

For res. No. 1&2 M. Joseph Vel lapalli, Sr.Adv.

in CA No.81/02 M. Ramesh Si ngh, Adv.



M. A T.Patra, Adv.
M. N pun Ml hotra, Adv.
M. Gaurav Junej a, Adv.

for Ms. O P.Khaitan & Co.

For Res. No. 3 M. Roy Abrahi m Adv.

In CA 81/02 M. Hi m nder Lal, Adv.

UPON hearing counsel the Court made the follow ng

ORDER

Civil appeal Nos.82-83 are disposed of.

Cvil appeal No.81 is dismssed.

[ SUMAN ADHWA] [ MADHU SAXENA]

COURT MASTER COURT MASTER

Signed order is placed on the file.

I'N THE SUPREME COURT OF | NDI A

ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NCS. 82-83 CF 2002

COMWNR. OF CUSTOQME,

CALCUTTA & CORS. .. APPELLANTS
VS.
MS. MM EXPORTS & ANR RESPONDENTS
WTH

ClVIL APPEAL NO 81 OF 2002



ORDER

IN C A NCS. 82-83 OF 2002

By consent t he i mpugned or der is set asi de. However,
we wish to nake it clear that as far as possible the Hi gh Court
shoul d not interfere at t he st age when t he Depart ment has
i ssued t he sunmons. Thi s is not one of t hose excepti ona

cases where the High Court should have interfered at the stage

of i ssuance of t he sunmons. It may be ment i oned t hat al

ot her questi ons on merits are expressly kept open. W have
not exam ned t he merits of t he case. The Depart nent is
entitled to pr oceed in accor dance with I aw. The appeal s are

accordingly di sposed of.

IN C A NO 81 CF 2002

The respondent herein, Kanhaiya Exports (P) Ltd., is an

exporter. On his exports he got the benefit of duty
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exenption schene. Duri ng t he r el evant period 159
consi gnment s wer e export ed. Accor di ng to t he Depart ment
| ater on a search was conduct ed. Certain docunent s wer e
sei zed such as shi ppi ng bills, | i cences i ssued under For ei gn

Tr ade (Devel oprent Regul ati on) Act and somne ot her

docunents. At this stage it may be pointed out that in case of

ten consi gnnents show cause notices were issued. Admittedly,

for t he remai ni ng consi gnment s no  such show cause noti ces

wer e ever remai ned. In hi s interim order t he | ear ned Singl e
Judge directed the Departnent, if it so desires, to issue notices

i f t hey have with them adequate mat eri al to do SO in
accordance with law. To conplete the chronol ogy of events we

may nention that after the inpugned judgrment of the Division

Bench  the Depart nent did i ssue show cause notice regardi ng

consi gnments other then ten consi gnnents.



The narrow question which we are required to decide is
whet her wi t hout i ssui ng show cause notice is t he Depart nent
entitled to pr oceed agai nst t he exporter? Till t oday t he

Depart ment has not even act ed pur suant to t he show cause

notices whi ch t he Depar t nent had i ssued after the judgnent
i mpugned her ei n. Be that as it may, we may state that t he
Depart ment is at liberty to col | ect t he mat eri al in accor dance
with law  but it cannot pr oceed agai nst t he exporter wi t hout
i ssuance of the show cause
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notices. |If they have collected the material in accordance with
law and if they are today entitled to proceed in |aw by issuing
show cause notices t hey may do So. Suffice it to state t hat
with regard to t he consi gnment s ot her t han t he above
ment i oned ten consi gnhment s t he Depart ment cannot pr oceed
agai nst t he exporter wi t hout i ssuance of show cause noti ce.
Subj ect to above, t he appeal is di smi ssed. Bef ore concl udi ng
we may nention that as regards ten consignnents, the matter
was fully adj udi cat ed upon. It was carried in appeal
Utimately, vide judgnent delivered by the Tribunal in the case
of t he pr esent assessee reported in 2006 (204) ELT 295, t he
Tribunal held that the confiscation effected by the Departnent
in respect of ten consignnents was erroneous. To that extent
of the ten consignments the assessee has succeeded before the
Tribunal. However, we once against make it clear that the said
j udgnent of t he Tri bunal will not precl ude t he Depart nent
from proceeding with t he i nvestigation. However, no further
steps can be taken wi thout issuance of show cause notice. W
make it clear that we do not wsh to express any opinion and
our order shoul d not be under st ood to mean t hat we are
directing t he Depart ment to t ake any steps. W have only
clarified t he | egal posi tion. Subj ect to above, t he appeal is
di sni ssed



(S. H. KAPADI A)

( B. SUDERSHAN REDDY)
NEW DELH ;

MARCH 1, 2007.



