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REPORTABLE
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 1557 OF 2004
Export Credit Guarantee Corpn. ... Appel | ant
of India Ltd.
Ver sus
Ms Garg Sons |International ... Respondent
Wth

Cvil Appeal Nos. 1553, 1548, 1555, 1556, 1549, 1552, 1551, 1558,
1550, 1559, 1543, 1542, 1546, 1544, 1545 and 1547 of 2004.

JUDGMENT

Dr. B.S. CHAUHAN, J.

1. Al'l the above-nentioned appeal s have been preferred agai nst
t he conmon i nmpugned judgnent and order dated 18.2.2003 passed by the
Nati onal Consuner Disputes Redressal Commi ssion, New Delhi, in

Revi sion Petition Nos. 662, 663, 664, 665, 666, 667, 668, 669, 670,
671, 672, 673, 674, 933 of 2002 and F. A 238, 246 and 247 of 2001.

2. Facts and circunstances giving rise to these appeals are
t hat :

A The appel | ant herein, Export Credit Guarantee Corporation
of India Ltd., (hereinafter referred to as ‘the insurer’), is a

gover nnent conpany, which is in the business of insuring exporters.
Respondent, Ms Garg Sons International, on 23.3.1995 purchased a
policy for the purpose of insuring a shipnent to foreign buyers i.e.
Ms Natural Selection Co. Ltd. of UK and the said buyer conmitted
default in making paynents towards such policy from 28.12. 1995
onwards, with respect to the said consignnent.

B. The insured, that is Ms Garg Sons International, sought
enhancenent of credit |limt to the tune of Rs.50 |lakhs with respect to
the said defaulting foreign inporter. Subsequently, he presented 17
cl ai ns.



C. The insurer rejected all the abovenentioned clains on the
ground that the insured did not ensure conpliance with C ause 8 (b)
of the insurance agreenent, which stipulated the period within which
the insurer is to be inforned about any default conmitted by a foreign
i mporter.

D. Thus, the insured then filed several conplaints before the
State Disputes Redressal Conmission, to which the insurer filed
replies. The State Di sputes Redressal Commi ssion adjudicated upon the
case and di sposed of the said conplaint, vide order dated 4.6.2001
directing the insurer to nmake various requisite paynents due under

different clains, with 9 per cent interest and litigation expenses
et c.
E. Bei ng aggri eved agai nst the orders passed in all 17 cl ai ns,

the insurer preferred appeals under Section 19 of the Consuner

Protection Act, 1986, before the National Consuner Disputes Redressa

Conmi ssi on, wherein the inpugned judgnent and order was disputed,

stating that it was evident fromthe said judgnent that 11 clainms had

been rejected and that 5 clains nmade by the insured were accepted.
Hence, both the parties preferred these appeals.

3. Shri Sant osh Paul, |earned counsel appearing on behalf of
the insurer, has submtted that the insured failed to conmunicate
informati on pertaining to the default nade by the foreign inporter, to
the insurer, within the stipulated period, which was fixed as 45 days
fromthe date on which the paynent becane due, and thus, failed to
ensure conpliance with the mandatory requirenent under C ause 8 (b),
owi ng to which, the claims with respect to which the said information
was not furnished within the tinme period stipulated in the agreenent,
have wrongly been allowed. Mreover, it is evident fromthe judgnent
that only 5 clains nade by the insured were accepted, and that 11
clains were rejected, though in the said order, only 9 clainms were
found to be rejected and 4 were shown as accepted. As the only
nunbers of 4 revisions have been nentioned, stating that only these
were worth acceptance, and those of 9 revisions have been nentioned,
as those that were rejected, which was all stated to show that there
were typographical errors in the judgnent itself.

In addition thereto, there were also certain appeals and
thus, the order was required to be nodified to the extent that only
two clains which were made in respect of Civil Appeal Nos. 1547 of
2004 and 1557 of 2004, wherein all statutory requirenents were
complied with deserve to be allowed, while the others, owing to
default on the part of the insured, are liable to be rejected.

4. On the other hand, Shri Satinder Singh Gulati, |earned
counsel appearing on behalf of the insured, has submitted that
admttedly, there is in fact a typographical error in the inmpugned
judgnent and order, and has stated that the clains of the insured,
with respect to which there has been no default on the part of
insured, i.e., sone clainms have wongly been rejected. Therefore, the
appeals filed by himi.e. Cvil Appeal Nos. 1559, 1544, 1545, 1543 and
1546 of 2004 should be allowed and the other appeals, should be
rejected accordingly.

5. We have considered the rival submissions nade by |earned
counsel for the parties and perused the record.

6. Rel evant cl auses of the insurance policy dated 23.3.1995,
read as under:
"8. Declarations:
a) Declaration of shipnents :- ............
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b) Declaration of overdue paynments: The insured shall also
deliver to the Corporation, on or before the 15th of every
month, declaration in the term prescribed by t he
Corporation, of all paynents which remained wholly or
partly unpaid for nore than 30 days fromthe due date of
paynment in respect of shipments nmade within the policy
period and such declaration shall continue to be rendered
to the Corporation even after the expiry of +the policy
period so long as any such paynment remains overdue.

XX XX XX
19. Exclusion of Liability: Notwithstanding anything to the
contrary contained in this policy, unless otherw se agreed to by
the Corporation in witing, the Corporation shall cease to have
any liability in respect of the gross invoice value of any
shi pnent or part thereof, if:
(a) the insured has failed to declare, without any om ssion,
all the shipnents required to be declared in terns of clause
8(a) of the policy and to pay prenmiumin ternms of clause 10 of
the policy;
(b) the insured has failed to submt declaration of overdue
payments as required by clause 8(b) of the policy; or

(c) o
If both the conditions referred to hereinabove are read

together, it becones evident that the insured nust make a
declaration in the prescribed form (Form No. 205), on the 15th of
every nonth as regards whether or not, there has been any default
committed by the foreign inporter, either in part, or in full, for
a period exceeding 30 days fromthe date on which the paynent fel
due, with respect to shipments made within the policy period. Non-
compliance with the said term(s) of contract, wll exonerate the
insurer of all liability in this regard.

8 It is a settled | egal proposition that while construing the

terms of a contract of insurance, the words used therein nust be given
paranount inportance, and it is not open for the Court to add, delete
or substitute any words. It is also well settled, that since upon
i ssuance of an insurance policy, the insurer undertakes to indemify
the | oss suffered by the insured on account of risks covered by the
policy, its terns have to be strictly construed in order to determ ne
the extent of the liability of the insurer. Therefore, the endeavour
of the Court should always be to interpret the words used in the
contract in the manner that will best express the intention of the
parties. (Vide: Ms. Suraj Mal RaemNwas Gl MIls (P) Ltd. v. United
I ndia Insurance Co. Ltd., (2010) 10 SCC 567).

9. The insured cannot clai manything nore than what is covered
by the insurance policy. "...the terns of the contract have to be
construed strictly, without altering the nature of the contract as the
same may affect the interests of the parties adversely." The clauses
of an insurance policy have to be read as they are...Consequently, the
terms of the insurance policy, that fix the responsibility of the
I nsurance Conpany nust also be read strictly. The contract nmust be
read as a whole and every attenpt should be nade to harnonize the
terns thereof, keeping in mind that the rule of contra proferentem
does not apply in case of comercial contract, for the reason that a
clause in a comrercial contract is bilateral and has nutually been
agreed upon.

(Vide : Oiental Insurance Co. Ltd. v. Sony Cheriyan AR 1999 SC
3252; Polymat India P. Ltd. v. National Insurance Co. Ltd., AR
2005 SC 286; M's. Sumitonp Heavy Industries Ltd. v. Gl & Natural Gas
Conpany, AIR 2010 SC 3400; and Rashtriya Ispat N gam Ltd. v. Ms
Dewan Chand Ram Saran Al R 2012 SC 2829).

10. In Vikram G eentech (1) Ltd. & Anr. v. New India Assurance



Co. Ltd. AIR 2009 SC 2493,
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13. The aforesaid chart clearly establishes that the insured
failed to conply with the requirenent of clause 8(b) of the agreenent
inform ng the insurer about the non-paynent of outstandi ng dues by the
foreign inporter within the stipulated tine except in two cases.

14. Thus, we are of the viewthat only two clains which are
subject-matters in Cvil Appeal Nos. 1547 and 1557 of 2004 deserve to
be allowed. The others are dis-allowed.
Wth these observations, all 17 appeals stand di sposed of.
........................ J.
(Dr. B.S. CHAUHAN)
........................ J.
(V. GOPALA GONDA)
New Del hi ,
January 17, 2013
| TEM NO. 1A Court No. 8 SECTI ON XVI

(For judgnent)
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RECORD OF PROCEEDI NGS
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EXPORT CREDI T GUARANTEE CORPN., | NDI A LTD Appel I ant (s)
VERSUS

M S. GARG SONS | NTERNATI ONAL Respondent ( s)
W TH

G vil Appeal NO 1553 of 2004
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Date: 17/01/2013 These Appeals were called on pr onouncenent of
j udgnent today.

For the parties:

M. Ranj an Kumar, Adv.

Ms. Kamal deep Gul ati, Adv.

M. K K. Mhan, Adv.

Hon’ bl e Dr. Justice B.S. Chauhan pronounced the judgnent of

the Bench conmprising of H's Lordship and Hon’ble M. Justice V.
Gopal a gowda.

The appeals are disposed of in terns of the signed

reportabl e judgnent.

[ (O P. SHARMWA) |((MS. NEG)
| Court Master Court Master



(Signed reportable judgnent is placed on the file)



