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ClVIL APPEAL NO. 2531/2001

The appellant in this appeal was serving as a Constable in Delhi Police. A
departrental enquiry was initiated against the appellant by an order made on
11.11.1991 under Section 21 of the Delhi Police Act, 1978. The allegation
against himis that while he was posted at Police Station Chanakya Puri, New
Del hi he proceeded to avail nedical rest for three days on 31.1.1990; that he was
to report back on 2.2.1990 when he again extended his leave till 9.2.1990; that
again he further sought seven days nedical |eave; that he was due to report
back on duty on 16.2.1990, but he did not resume his duty nor sent any
i nformati on nor submitted application for further nmedical l'eave and t hus he was
mar ked absent; that thereafter, a notice was sent to his native place through the
Superi nt endent of Police, Ghaziabad, U P., to the effect that he renai ned absent
fromduty; that though he received that notice on 23.4.1990, he did not respond
to the same nor did he send any infornmation nor resuned duty; that in these
ci rcunst ances, a departnental enquiry was initiated; that an | nspector was
aut horised to conduct the enquiry and he got served the copies of 'the summary
of allegations, list of witnesses with the gist of evidence and documents at his
residence; that Enquiry Officer tried his best to secure the presence of the
appel lant to participate in the proceedings but in vain; that after obtaining orders
fromthe conpetent authority to conduct the proceedings of the departnenta
enquiry ex parte, he proceeded further; that the Enquiry O ficer conpleted the
enqui ry proceedi ngs and submitted his findings with the conclusion that the
charge of unauthorised and wilful absence fromduty was established; that a
copy of the findings of the Enquiry Oficer was sent to the residence of the
appel lant with the directions to represent his case agai nst the findings of the
Enquiry O ficer within a period of 15 days from5.1.1992 and he submitted his
response on 10.2.1992; that he was informed that if he wi shes to be heard in
person, he may do so on 28.2.1992; that though he received the said
conmuni cati on on 26.2.1992, he did not appear before the disciplinary authority
bef ore passing of final order in the departnmental enquiry. 1t was noticed that he
remai ned unaut hori sedly absent fromduty for nmore than 2 years continuously
wi thout any intinmation to the department or subm ssions of any mnedi cal papers
in support of his illness. The disciplinary authority held that absence of the
appel l ant from duty was unaut horised and wilful and these facts were fully
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established in the enquiry; that he had absented hinsel f unauthorisedly on 21

di fferent occasions fromthe date of his enlistnment in the departnent on
10.7.1978; that in spite of several punishnments for |apse of absence on the said
21 occasions, he did not inprove hinself; that this indicated that he was a
habi t ual absentee and did not take any | esson fromthe previous punishnents
awarded to him Bearing these facts in mnd, the disciplinary authority di sm ssed
the appellant from service by an order nmade on 13.3.1992. The appellant filed

an appeal against the said order of dismissal to the Additional Comi ssioner of
Pol i ce, New Del hi range but the sane was rejected by an order made on

18.9.1992. Thereafter, the appellant filed an Oiginal Application No. 99/93 on
the file of the Central Adm nistrative Tribunal (hereinafter referred to as "t he
Tribunal "), which also stood, dism ssed. The appellant thereafter filed a wit
petition in the H gh Court challenging the order of the Tribunal dismssing his
application. The H gh Court having dismssed the said wit petition, the appellant
has come up in this appeal by special |eave.

Firstly, it was urged before the Tribunal that the appellant had been
appoi nted by the Commandant of Police who is equivalent in rank to Deputy
Conmi ssi oner of Police, whereas the inpugned order of disnissal had been
passed by an Additional Deputy Comnissioner of Police and, therefore, the said
order was not passed by a conpetent authority. This contention was rejected by
the Tribunal by hol ding that the Additional Commi ssioner of Police is not
subordi nate to Deputy Conmissioner of Police and that they are equivalent in
rank and there is division of work anong the two and, as such, the Additiona
Deputy Comm ssi oner of “Police was not subordinate to the Deputy
Conmi ssi oner of Police. The second ground urged before the Tribunal was that
the period of absence having been treated as ’|eave wi thout pay’' could not be
treated as a ground for disnissal. After noticing various periods for which the
appel | ant was absent, - the disciplinary authority held as follows :-

"Keeping in view the position, explained above, | aminclined to pass

order that the retention of such incorrigible type of person in the

di sciplined force is not allowed as it affect the discipline of the force and
i nstigates other nmenbers of the forceto be in disciplined. I, J.K

Sharma, Additional Dy. Conmi ssioner of Police, N Delhi Distt.,

therefore, order that the defaulter Constable Maan Singh No. 728/ ND is

hereby dism ssed fromthe force with i medi ate effect.”

It is thereafter he noticed as follows : -

"The absence period from17.2.90 to the date of issue of this order be
treated as | eave w thout pay.."

It is in these circunmstances the Tribunal read the order as a whole and took the
view that the disciplinary authority had not condoned his absence by regul ari sing
the absence from duty subsequent to the termination of the enploynent and

uphel d the order of dism ssal

In the wit petition filed against the order of the Tribunal, in the H gh Court
the only ground urged was that the present case is covered by the decision of
this Court in State of Punjab & Os. vs. Bakshi sh Singh, 1998 (8) SCC 222,
wherein this Court held that the period of absence havi ng been regul ari sed as
"l eave without pay’ would automatically set at naught the order of dismissal. It
was al so contended that the decision of this Court in State of Madhya Pradeshb
vs. Harihar Gopal, 1969 SLR 274, is deenmed to have been overrul ed. The
Hi gh Court carefully exam ned this contention and took the view that the decision
in Harihar CGopal’'s case is by a larger Bench and this decision had not been
brought to the notice of this Court in Bakshish Singh's case and the view taken
by the Tribunal being in conformity with the view expressed by this Court Hari har
Copal ' s case upheld the order of the Tribunal and dismssed the wit petition

When this appeal cane up for consideration before this Court, a Bench of
two | earned Judges referred this matter to a Bench of three Judges in view of
apparent conflict between the decisions of this Court in Harihar Gopal and
Bakshi sh Si ngh. It is thus this matter is set down for hearing before us.
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In Hari har Gopal’'s case this Court noticed that the delinquent officer in
failing to report for duty and renunining absent without obtaining | eave had acted
in a manner irresponsibly and unjustifiedly; that, on the finding of the Enquiry
O ficer, the charge was proved that he renmai ned absent w thout obtaining | eave
i n advance; that the order granting | eave was made after the order term nating
the enploynment and it was nmade only for the purpose of nmaintaining a correct
record of the duration of service and adjustnent of |eave due to delinquent officer
and for regulairsing his absence fromduty. This Court’s attention was not invited
to any rul e governing the respondent’s service conditions under which an order
regul ari sng absence from duty subsequent to termi nation of enploynent had the
effect of invalidating term nation. Thus, this Court concluded that it could not be
held that the authority after term nating the enploynent of delinquent officer
i ntended to pass an order invalidating that earlier order by sanctioning | eave so
that he was to be deened not to have renmi ned absent fromduty w thout |eave
duly granted.

Bakshi sh"Singh’s case arose out of a suit filed by Bakshish Singh who
was a police constable in Punjab but was dism ssed fromservice on 1.6.1988
after a regul ar departnental enquiry on the charge of unauthorised absence from
duty. This order was challenged on several grounds and the trial court decreed
the suit on the basis that the order of dismissal could not have been passed by
the defendants inasnmuch as they thensel ves had regul ari sed and treated the
period of the plaintiff’'s absence fromduty as the period of |eave w thout pay and
they could not legally say that he was guilty of m sconduct for unauthorised
absence from duty. Havi ng found that it was not a case of m sconduct of the
gravest kind, the | ower appellate court, while upholding the findings of the tria
court, remanded the case back to the disciplinary authority for passing a fresh
order of punishnent. Second appeal preferred before the H gh Court was
di smissed in |imne. In those circunstances, this Court noticed that "once it was
found as a fact that the charge of unauthorised absence fromduty did not
survive, we fail to understand how the | ower appellate court could remand the
matter back to the punishing authority for passing a fresh order of punishnment."
It was further noticed that the finding of the trial court was that proper opportunity
of hearing was not given and the signatures of the Bakshish Singh were obtained
under duress during departnental proceedi ngs and when that finding remained
intact, there was no occasion toremand the case to the punishing authority
nerely for passing a fresh order of punishnment. It is in these circunstances this
Court ultimately passed an order as set out in para 11 of the judgment, which is
as under : -
".it will be noticed that the trial court recorded a categorical finding of
fact that a proper opportunity of hearing was not afforded tothe
respondent in the departnmental proceedings and that hi's allegation that
his signatures on certain papers during those proceedi ngs were obtai ned
under duress, was not controverted as the State of Punjab had | ed no
evidence in defence. The trial court also recorded a finding that
unaut hori sed absence from duty havi ng been regul ari sed by treating the
peri od of absence as | eave without pay, the charge of m sconduct did not
survive. It was with this finding that the suit was decreed. The | ower
appel l ate court confirned the finding that since the period of unauthori'sed
absence fromduty was regul arised, the charge did not survive but it did
not say a word about the finding relating to the opportunity of hearing in
the departmental proceedings. Since those findings were not 'specifically
set aside and the | ower appellate court was silent about them the sane
shall be treated to have been affirned. In the face of these findings, it
was not open to the |l ower appellate court to renmand the case to the
puni shing authority for passing a fresh order of punishnent. The Hi gh
Court before which the second appeal was filed by the State of Punjab
did not advert itself to this inconsistency as it dism ssed the appea
summarily, which indirectly reflects that it allowed an inconsistent
j udgrment to pass through its scrutiny.” [pp. 226, 227]

Therefore, the appeal in Bakshish Singh's case was all owed. It is only in the
head note of the report that the question whether an enpl oyee could be held
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guilty of m sconduct on the basis of unauthorised absence is set out as decided
inthe trial court and affirned by the first Appellate Court and not fromthe
judgrment of this Court such a conclusion can be drawn since there is no

consi deration or discussion at all, much [ ess any declaration of |law is nade by

this Court on this aspect of the matter. This Court in that case really considered
the scope of powers of remand, made the order as set out above and did not, in

fact, consider the question whether the view expressed by the first Appellate

Court in affirmng the order of the trial court was justified or not, but proceeded on
the basis that on the conclusion reached by the first Appellate Court whether

remand to disciplinary authority is pernissible in law and recorded its findings.
Therefore, the decision of this Court in Bakshish Singh's case is not an

authority for the proposition that the order term nating the enpl oynent cannot be
sustai ned i nasnmuch as in the later part of the sane order the disciplinary

authority al so regul ari sed unaut hori sed absence fromduty by granting an

enpl oyee | eave wi t hout pay. In our view, thus, there is no conflict in this regard
with the decision in Harihar Gopal’s case.

A nunberof decisions rendered by different Hi gh Courts have been cited
before us in Tito Francisco Pereira vs. Admnistrator of Goa Daman and Diu
& Ors., 1978 All-India Service Law Journal 614; G Papaiahb vs. Assistant
Di rector, Medical Services, Secunderabad, AIR 1976 Andhra Pradesh 75;
Bhur si nh Hamsi nh Raj put vs. ~ State of GQujarat & Anr., 1982 (1) Al India
Servi ce Law Journal 697; Satya Pal Yadav vs. Union of India & Os., 1998
(71) Del hi Law Tines 68; ~ and State of Punjab vs. Chanan Si nghChanan
Singh, 1988 (3) Al India Service Law Journal 216. These decisions are
contrary to Hari har Gopal’'s case and stand overrul ed.

Qur attention is also drawmn to certain other decisions of this Court in
Union of India & Os. vs. Griraj Sharma, 1994 Supp. (3) SCc 755; G
Rajendra vs. Ms Vikrant Typres Ltd. & Anr., JT 2002 (Supp. 1) SC 438;
Vi rendra Kunar vs. The Chief of the Arny Staff, « AIR 1986 SC 1060; Ja
Shanker vs. State of Rajasthan, AIR 1966 SCC 492; Union of India & Os..
vs. Ram Phal , 1996 (7) SCC 546, and Major Singh vs. State of Punjab &
Os., JT 2000 (9) SC 571. However, these decisions have no application to
the facts of the present case.

The instant case fully falls within the ratio of the decision of this Court in
Hari har Gopal's case and follow ng the said decision, we uphold the view taken
by the Hi gh Court. Hence, this appeal stands disn ssed

ClVIL APPEAL NOS. 4343/2000, 2915/2001, 2861/2001, 2884/2001, 2860/2001
AND SPECI AL LEAVE PETITIONS (C) Nos. 13896/2002 and 12/ 2003

Facts in these cases are sinmilar to those arising in Harihar Gopal’'s case.
However, an additional point is raised on the basis of Rule 16(2) of the Punjab
Pol i ce Rul es.

Rel ying on State of Punjab & Os. vs.. | Ram Si ngh Ex- Const abl e,
1992 (4) SCC 54, one of the argunents advanced before us is that it is only in
cases where the misconduct is of gravest kind an order of dism ssal shall be
made. This case was decided in the context of Rule 16.2(1) of the Punjab Police
Manual , 1934, Vol. Il. The said Rule reads as follows :-
"Di smssal shall be awarded only for the gravest acts of misconduct or as
the cumul ative effect of continued m sconduct proving incorrigibility and
conpl ete unfitness for police service, in nmaking such an-award regard
shall be had to the |l ength of service of the offender and his claimto
pensi on. "

After analysing the said provision, this Court in Ram Singh’s case held that Rule
16.2(1) consists of two parts, firstly, dismssal shall be awarded for the gravest
acts of msconduct and secondly, cunulative effect of continued m sconduct

proving incorrigibility and conplete unfitness for police service and the | ength of
service of the offender and his claimfor pension should be taken into account in
an appropriate case. The second part is referable to a m sconduct which, by
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itself, may not warrant an order of dism ssal and may be a ground to take a

| eni ent view of giving an opportunity to reformand even after giving such
opportunities, if the delinquent officer proved to be incorrigible and found
conpletely unfit to remain in service then in order to maintain discipline in the
service appropriate puni shments can be given. Therefore, when the charge

agai nst the appellants in each of these cases is habitual absence for |ong periods
on several occasions unauthorisedly, the view taken by the disciplinary authority
is justified.

Hence, these appeals and special |eave petitions stand dism ssed.

ClVIL APPEAL NOS. 3272/2001, 5057/2000, 3271/2001, 3270/2001, 3268/2001

These are appeals filed by State of Punjab arising out of certain civil suits.
In these cases, though dismi ssal of each of the respondent is effected on the
basi s of habitual unauthorised absence for |ong periods, the H gh Court upheld
the decision of the courts below that the principles of natural justice having been
vi ol ated 'such order of dismssal is wvitiated.

These appeal s stand di'sm ssed.

ClVIL APPEAL NO. 2946/2001, 3269/2001, 3273/2001, 2602/2000

These appeal s arise out of civil suits decreeing the claimof the
respondents that the disciplinary authority should not have term nated their
services for unauthorised absence, which claimhas been upheld by trial court or
first Appellate Court or both-and the H gh Court has not interfered with the sane.

These appeal s are covered by the decisions in Harihar Gopal’'s case and
Ram Si ngh’ s case. Hence, these appeals are allowed and the order of the Hi gh

Court and decisions of courts below stand set aside restoring that of the
di sciplinary authority.

ClVIL APPEAL NOS. 3274/2001 AND 3275/2001

These appeal s be del i nked and posted separately.




