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I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI Cl TON

ClVIL APPEAL NO(s).6643 OF 2013
(Arising out of SLP (C) No.16430 of 2013)

M S KONARK | NFRASTRUCTURE LTD. Appel | ant (s)
VERSUS

M'S MEP | NFRASTRUCTURE DEV. PVT. LTD. & ORS Respondent (s)

Wth

Cvil Appeal No.6644 O 2013
(Arising out of SLP(C)No.18577 of 2013)

ORDER

Leave granted.

These appeal s arise out of a common order dated 12th/16th April,
2013 passed by a Division Bench of the Hgh Court at Calcutta whereby
A.S. T. No.321 of 2012 and M A T. No.1899 of 2012 have been dismissed wth
the nodification that the contract for collection of toll from those using
Vi dyasagar Setu on the Hooghly River in Calcutta shall be allotted to the
respondent-Ms. MEP Infrastructure Devel opers Pvt. Ltd. for a total sum of
Rs. 245 crores as agai nst Rs.244 crores ordered by a | earned Single Judge of
that Court.

The factual matrix in which the controversy arose before the High
Court has been set out in the orders passed by that Court and need not be

recapitulated in full. All that we need say is that a tender notice for
allotment of a contract for collection of toll was issued by Hooghly River
Bri dge Conmi ssi oners (" Conmi ssioners”, for short) in March, 2011, inviting

bids fromeligible persons. The NIT fixed a reserve price of Rs.45 crores
per annum equi val ent to total of Rs.225 crores for a period of five years
over which the contract was to remain valid. The tender notice it appears
was cancell ed as none of the parties who responded could match the reserve
price fixed by the Conmissioners. The first tender was followed by two
other tenders in April 2012 and in May 2012 which too did not result in the
all otment of any contract, the amount offered by the parties concerned
having fallen bel ow the reserve price fixed by the Conmm ssi oners.

A fourth tender notice was eventually floated by the Comm ssioners on
10th July, 2012, in response to which three parties including the appellant-
Ms Konark Infrastructure Ltd. and respondent-Ms. MEP Infrastructure
Devel opers Pvt. Ltd. subnmitted their tenders. The appellant-Ms Konark
Infrastructure Ltd. offered Rs.236.25 crores for a period of five years
whi ch worked out to Rs.47.25 crores per annum The respondent-Ms. MEP
Infrastructure Devel opers Pvt. Ltd. on the other hand subnmitted a tender in
which it offered Rs.243 crores which worked out to Rs.48.60 crores per
annum There was, it appears, some error in the tender submitted by the
respondent-Ms. MEP Infrastructure Devel opers Pvt. Ltd. inasmuch as instead
of Rs.48.60 crores per annumthe tender nentioned Rs.46.80 crores in words
al t hough the annual anount offered was correctly nmentioned to be Rs.48.60
in figures. The total anount offered for a period of five years was also
correctly nmentioned at Rs.243 crores both in wrds and figures. The
di screpancy in the annual ampbunt was considered by the Commissioners to be
fatal to the validity of the tender offered by the respondent-Ms. MEP
Infrastructure Devel opers Pvt. Ltd, resulting in the rejection of the sane.
Once the higher tender offered by the respondent-Ms. MEP Infrastructure

Devel opers Pvt. Ltd. was t ur ned down, t he appel lant-Ms Konar k
Infrastructure Ltd. energed as the highest bidder having offered Rs.236.25
crores for a period of five years. The Conmissioners appear to have

persuaded t he appellant-Ms Konark Infrastructure Ltd. to raise its bid
fromRs.236.25 crores to 243 crores, the anount offered by respondent-Ms.
MEP I nfrastructure Devel opers Pvt. Ltd. An allotnment order was, on that



basis, issued in favour of the appellant-Ms Konark Infrastructure Ltd. who
took charge of the bridge for collection of toll on 1st Septenber, 2012 and
started nmaking the collection at the rates stipulated by the Conmi ssioners.

Aggrieved by the rejection of its tender and the allotnent of the
contract in favour of the appellant-Ms Konark Infrastructure Ltd., the
respondent-Ms. MEP Infrastructure Developers Pvt. Ltd. filed Wit Petition
No. 19889(W of 2012 before the High Court at Calcutta inter alia assailing
the view taken by the Conm ssioners about the validity of the tender made
by the Commissioners as al so alleging nal afi des against the Conmi ssioners.
According to respondent-Ms. MEP Infrastructure Developers Pvt. Ltd. the
tender subnmitted by it was a valid tender as the discrepancy referred to
above was whol |'y i nconsequenti al besi des bei ng i nadvert ent and
typographi cal in nature.

A learned Single Judge of the High Court at Calcutta found favour
with the grounds urged on behalf of the respondent-Ms. MEP Infrastructure
Devel opers Pvt. Ltd. and accordingly quashed the allotnment in favour of the
appel lant-M s Konark Infrastructure Ltd. with a direction that the contract
in question be allotted in favour of the respondent-Ms. MEP Infrastructure
Devel opers Pvt. Ltd. subject to the said conpany raising the bid anount
fromRs. 243 crores to 244 crores for a period of five years. The respondent -
Ms. MEP Infrastructure Devel opers Pvt. Ltd. did not grudge or find fault
with that addition and remained content wth the order passed by the
| earned Single Judge. The appellant-Ms Konark Infrastructure Lt d.
however, appealed to the Division Bench of the Hgh Court at Calcutta. The
Di vi sion Bench after exam ning several aspects wurged before it concurred
with the view taken by the | earned Single Judge and dism ssed the appeal
The respondent-Ms. MEP Infrastructure Devel opers Pvt. Ltd. appears to have
rai sed the bid anount of Rs.244 crores by a further anmount of Rs.1l crore to
take the gross anobunt for a period of five years to Rs.245 crores before
the Hi gh Court. The Division Bench did not disturb the observations nmade by
the | earned Single Judge suggesting mal afi des agai nst the Commi ssioners in
having allotted the work/tender in favour of the appellant-Ms Konark
Infrastructure Ltd. The present appeals have been filed against the common
order passed by the Division Bench challenging the said orders including
the observations which the learned Single Judge has nmade as to the
bonafi des of the action taken by the Conmi ssioners.

When these appeals initially came up for hearing before wus on 26th
April, 2013 M. C A Sundram |earned senior counsel for the appellant-Ms
Konark Infrastructure Ltd., on instructions unconditionally raised the
anount of bid offered by himfrom Rs.243 <crores to Rs.250 cores for a
period of five years. When the nmatter cane up again on 3rd My, 2013 M.
Sundram rai sed the bid amount further to Rs.261 crores for a period of five
years. What is interesting is that the respondent-Ms. MEP Infrastructure
Devel opers Pvt. Ltd. also raised the bid offered by themto Rs.261 crores.
It was at that stage that M. K K  Venugopal, |earned senior counsel
appearing for the Conmm ssioners, suggested that before any order on the
subject is passed, each one of the rival <claimants could be asked to
deposit the upfront anmount equivalent to 1/5th of the bid offered by the
two parties and a bank guarantee to cover the balance 4/5th. The matter was
accordingly adjourned by this Court with a direction to both the conpanies
to deposit 1/5th of the ampunt of the revised bids offered by them and to
furni sh a bank guarantee for the bal ance.

On 8th May, 2013 when the nmatter cane up once again both the parties
resiled fromthe offers nmade by them and wanted the matter to be decided on
merits. M. Sundram appearing for the appellant-Ms Konark Infrastructure
Ltd., however, offered to deposit a sumof Rs.52 crores over and above the
anount which the appellant-conpany had already paid in order that the
interimarrangenent nade by this Court could be continued pending hearing
of the appeals.

On 16th July, 2013, the date fixed for hearing of the appeals, there
was a sonersault once again in which the higher bid offered by the
respondent-Ms. MEP Infrastructure Devel opers Pvt. Ltd. was renewed by the
sai d conpany. This renewal was noticed by this Court with a direction to
the respondent-Ms. MEP Infrastructure Developers Pvt. Ltd. to deposit
1/5th of the anmount of Rs.261 crores and to furnish an undertaking to the
effect that in case the contract is eventually allotted in its favour it
woul d furnish a bank guarantee for the balance of the revised bid anount
within four weeks fromthe date of the allotnent. M. Sundram appearing



for the appellant-Ms Konark Infrastructure Ltd. was wunable to make any
definite statenent whether the appellant was also ready to renew its
revised bid and sought tine to take instructions. Subsequent order dated
24t h July, 2013 only records that the respondent-Ms. MEP Infrastructure
Devel opers Pvt. Ltd had conplied with the said direction and furnished an
undert aki ng.

When the matter came up today for final hearing and disposal M.
Sundram counsel appearing for the appellant-Ms Konark Infrastructure Ltd.
argued that his client was wunable to match the bid offered by the
respondent-Ms. MEP Infrastructure Developers Pvt. Ltd. He wurged that
al t hough the respondent conpany offered a higher amobunt for the contract in
question this court ought to ignore the same having regard to the fact that
the respondent was nonopolistic in its approach. The higher bid was,
according to the | earned counsel, intended to disqualify and exclude the
appel lant from conpetition not only for the contract at hand but also
simlar such contracts el sewhere in the country. It was also contended by
M. Sundram that the higher bid anount offered by the respondent was not
viabl e having regard to the experience which the appellant had wth the

collection of toll for the past nearly one year and that the only
assunpti on on which such an unrealistic bid anount had been offered by MEP
was that the Conmm ssioners shall be persuaded to revise the toll rates

t hereby pl aci ng an unreasonably heavy burden upon the comuters using the
bridge. This, according to M. Sundram rendered the entire exercise unfair
and prejudicial to public interest.

M. Mikul Rohtagi and Dr. Abhishek Mnu Singhvi, |earned senior
counsel appearing for the respondent-Ms. MEP Infrastructure Devel opers
Pvt. Ltd. strongly refuted the suggestions made by M. Sundram and
submitted that having been given a fair and reasonabl e opportunity to match
the bid which the respondent-conpany has offered and having failed to do
so, the appellant-Ms Konark Infrastructure Ltd. was not justified in
maki ng basel ess all egations about the bid offered by the respondent-Ms.
MEP Infrastructure Developers Pvt. Ltd being unfair, unrealistic or
actuated by any considerations other than the fact that the contract was
actually worth the anmount which was being offered by the respondent-
conmpany. It was subnmitted that the terns and conditions contained in the

NI T providing for revision of the toll rates were conmon to all those who
intended to offer their bids and that it was open even to the appellant-Ms
Konark Infrastructure Ltd. to go for a revision in the toll rates in

accordance with the applicable paraneters. According to Ms Rohtagi and Dr.
Si nghvi, the appellant was sinply beating about the bush and raising issues
that were wholly irrelevant to the allotnent of a contract, the race for
which it had | ost hands down.

On behal f of the Hooghly River Bridge Conmissioners and others
(appellants in C A No.6644 of 2013 arising out of SLP (C)No.18577 of 2013)

M. K. K  Venugopal, |earned senior counsel, submtted that although the
appel | ant - Conmi ssi oners have filed an appeal, the sane was in essence
intended to assail the observations nade by the l|earned Single Judge

suggesting mal afi des agai nst the appel |l ant-Comni ssioners in the nmaking of
the allotnent of the contract in favour of the appellant-Ms Konark
Infrastructure Ltd. M. Venugopal subnmitted that insofar as higher anount
offered by the respondent-Ms. MEP Infrastructure Developers Pvt. Ltd was
concerned the Commissioners had no difficulty in accepting the said anount
nor do they have any objection to the allotnment of the <contract to the
respondent-Ms. MEP Infrastructure Devel opers Pvt. Ltd. in consideration of
the anount offered in the revised bid.

M. Venugopal appearing for the Conmissioners submitted that the
observations nmade by the | earned Single Judge regarding the bonafides of
the exercise undertaken by the appell ant-Conmi ssioners and the allotnent of
the contract were neither necessary for the adjudication of the issues that
fell for consideration nor was the H gh Court otherw se justified in naking
t hose observations. In response to that submission Ms Rohtagi and Dr.
Singhvi, subnmitted that they had no objection to the deletion of the
adverse observations nmade agai nst the appellant-Conm ssioners, as to the
bonafides of their action of nmaking an allotnment in favour of the appellant-
M s Konark Infrastructure Ltd.

In the circunstances, therefore, and keeping in view the fact that the
appellant-Ms Konark Infrastructure Ltd. has not been able to offer
anyt hi ng beyond Rs. 250 crores which is nmuch |l ess than Rs. 261 crores offered
by respondent-Ms. MEP Infrastructure Devel opers Pvt. Ltd. and al so keeping



in viewthe fact that the Conmissioners are thenselves agreeable to the
all otment of the contract at the higher amount offered by the respondent-
Ms. MEP Infrastructure Devel opers Pvt. Ltd., we see no reason to interfere
with the order passed by the H gh Court. Even on nerits the Hgh Court
was, in our opinion, justified in holding that the higher bid nade by the
respondent-Ms. MEP Infrastructure Devel opers Pvt. Ltd. need not have been
i gnored sinply because there was sonme discrepancy in the annual anount
mentioned by it in words and figures. So long as the gross anount offered
for the contract for a period of five years was correctly indicated both in
words and figures by the respondent-Ms. MEP Infrastructure Devel opers Pvt.
Ltd. there should have been no doubt about the bonafides of the bidder nor
coul d the discrepancy of an inconsequential nature be a good basis for
rejecting the higher bid. So also we are of the view that the observations
made by the Hi gh Court suggesting malafides were not justified. At any
rate, the respondent-Ms. MEP Infrastructure Developers Pvt. Ltd. having
expressed their no objection to the deletion of the said observations, we
see no reason why we should not do so. W accordingly expunge all such
adverse observations nmade by the High Court; and allow the appeal filed by
the Conmi ssioners to that extent.

That |eaves us with two incidental questions viz., what should be the
anount payable by the appellant-Ms Konark Infrastructure Ltd. for the
i nterregnum and how nuch tinme need be given to the appellant to hand over
the bridge for collection of toll who is a successful bidder. M. Sundram
submitted that the appellant-Ms Konark Infrastructure Ltd. has been
collecting the toll for the past nearly one year now and keeping in view
the fact that it has nade the necessary arrangenents for doing so it would
require at least three weeks’ tinme to wind up the entire show and hand over
the bridge to the Conmissioners. That prayer was opposed by M. Rohtag
and Dr. Singhvi. According to themthe bridge could be handed over to them

within a week’s time for collection of toll. In the facts and circunstances
of the case, however, we are inclined to grant time to the appellant-Ms
Konark Infrastructure Ltd. for managing the bridge and collection till 31st

August, 2013 and to hand over the bridge to the Conm ssioners by the
forenoon of 1st Septenber, 2013. The appellant-Ms Konark Infrastructure
Ltd. shall pay for the entire period from3rd May, 2013 till 31st August,
2013 an anmount proportionate to contractual anmount of Rs.261 <crores for a
period of five years. The appellant-Ms Konark Infrastructure Ltd. clains
to have nade certain paynents pursuant to the orders passed by this Court.
We are not inclined to either determne or go into the details of the said
paynent or the anount that remmins due to or from the Conmi ssioners. W
|l eave it to the Conmi ssioners to recover/adjust/refund the paynent as the
case may be to the appellant-Ms Konark Infrastructure Ltd. and raise a
demand agai nst the appellant, if any, within a period of ten days.

Needl ess to say that in terms of our order dated 16.07.2013 the
respondent-Ms. MEP Infrastructure Devel opers Pvt. Ltd. shall furnish the
bank guarantee for the balance 4/5th of the contractual anmount within a
peri od of one nmonth fromthe date of a formal award of the contract made in
its favour.

The appeals are, with the above observations and directions, disposed
of . No costs.

............................. J.
(T.S. THAKUR)
............................. J.
NEW DELHI (VI KRAMAJI T SEN)
DATED 7th August, 2013
| TEM NO 14 COURT NO. 7 SECTI ON XVI
SUPREME COURT OF I NDI A
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Petition(s) for Special Leave to Appeal (G vil) No(s).16430/2013



(From the judgenent and order dated 12/04/2013 in AST No.321/2012 dated
16/ 04/ 2013 in AST No.321/2012 of The H GH COURT OF CALCUTTA)

M S KONARK | NFRASTRUCTURE LTD. Petitioner(s)
VERSUS
M S MEP | NFRASTRUCTURE DEV. PVT. LTD. & ORS Respondent ( s)

(Wth appln(s) for withdrawal of slp and prayer for interim relief and
of fice report)
(For Final Disposal)

WTH SLP(C) NO. 18577 of 2013

(Wth appl.(s) for permissionto file SLP without C/Copy s well as plain
copy of inpugned order and exenption fromfiling C/copy as well as plain
copy of the inmpugned order and with prayer for interim relief and office
report)

Date: 07/08/2013 These Petitions were called on for hearing today.

CORAM :
HON BLE MR JUSTICE T.S. THAKUR
HON BLE MR JUSTI CE VI KRAMAJI T SEN

For Petitioner(s) M. C. A Sundram Sr. Adv.
Mohit Paul , Adv.

Shagun Matt a, Adv.

D. K. Rostagi, Adv.

Ani p Sacht hey, Adv.

SSES

M. K. K. Venugopal, Sr. Adv.
Anand, Adv.
D byadyuti Banerj ee, Adv.
Abhijit Sengupta

SS=

For Respondent (s) M. Mikul Rohtagi, Sr. Adv.
Dr. Abhi shek M Singhvi, Sr. Adv.
M. Mdhd. Waquas, Adv.
M. Tapesh Kumar Si ngh, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER

Leave granted.
The appeal s are disposed of in terns of the signed order.

No costs.
| (Mahabi r Si ngh) [ (Veena Kher a)
Court Master | Court Master

(singed order is placed on the file)



