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C.A.No. 5075 OF 1998

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO.5075/1998

THANIKKUZHILYIL VELLAYI & ORS. ... APPELLANTS
VERSUS

KIZHAKKUMPURATH CHANKOY!I RESPONDENT
ORDER

The plaintiff filed suit for possession of the lands in question based on title. The defendan

ts pleaded that they were lessee over these lands having taken from third party. Alternativel

y, the defendants also pleaded that they perfected their title over the suit lands by adverse
possession. The Trial Court dismissed the suit holding that the plaintiff failed to establish

his title over the suit lands. The first appeal filed by the plaintiff was also dismissed.

Hence, the plaintiff filed second appeal before the High Court. The High Court, by the impugn

ed judgment, set aside the concurrent findings recorded by both the courts
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below, taking a view that although the plea of adverse possession was set up by the defendants

, that had not been properly considered. According to the High Court, that itself was a subst
antial question of law. Hence, this appeal by the defendants.

The learned Senior counsel for the appellants contended that the impugned judgment cannot be s
ustained; the High Court did not formulate any substantial question or questions of law and wh
ich it considered as a substantial question of law, was stated only in the impugned judgment,
without notice to parties. The learned counsel added that the finding of the High Court that

the findings recorded by the courts below were perverse, cannot be sustained.

Per contra, the learned counsel for the respondent urged that the impugned judgment can be sus
tained. According to him, a finding recorded without the support of evidence or a perversity

in appreciation of evidence itself gives rise to a substantial question of law.

In the view we are proposing to take, we do not think it necessary to deal with the contention

s urged on behalf of the parties touching the merits of the findings. Perusal of
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the impugned judgment shows that no substantial question or questions of law were formulated a
nd considered. Though, the High Court in the impugned judgment has stated that non-considerat
ion of the issue of perfection of title by the defendants by adverse possession itself was a s
ubstantial question of law, as already stated above, no substantial question or questions of

law were formulated to the knowledge of the parties, particularly so when the question of adve
rse possession was considered by the High Court in support of the plaintiff and against the de
fendants.

This Court has repeatedly held that under Section 100 of the Civil Procedure Code the mandator
y requirement is that a substantial question or questions of law should arise for consideratio

n between the parties and the same should be formulated to entertain and decide the second app
eal.

In this view, in the absence of formulation of any substantial question or questions of law, w

e find it difficult to sustain the impugned judgment. On this short ground, the impugned judg
ment is set aside, the second appeal is remitted to the High Court for formulation of substant

ial question or questions of law, if arise for consideration and
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proceed to dispose of the second appeal. We make it clear that all the contentions of the par
ties are left open to be urged before the High Court. We may also add that the High Court may
proceed to dispose of the second appeal uninfluenced by any of the findings recorded in the i
mpugned judgment.



The appeal is allowed. No costs.

..................... J.
(SHIVARAJ V. PATIL)
..................... J.
New Delhi, (D.M. DHARMADHIKARI)
January 29, 2004.
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CORAM :
HON’BLE MR. JUSTICE SHIVARAJ V. PATIL
HON'BLE MR. JUSTICE D.M. DHARMADHIKARI

For Appellant (s)Mr. T.L.V. lyer, Sr.Adv.
Mr. Subramonium Prasad, Adv.

Mr. R. Gopala Krishnan, Adv.

Mr. S.N. Jha, Adv.

Mr. Abhay Kumar, Adv.

For Respondent (s)Mr. B.V. Deepak, Adv.
Mr. Dilip Pillai, Adv.
for Mr. M.P. Vinod, Adv.

UPON hearing counsel the Court made the following
ORDER

Mr. T.L.V. lyer, learned Senior counsel for the appellants made his submissions from 12.55 p.m
. till 2.25 p.m. After that, Mr. B.V. Deepak, learned counsel for the respondent made his sub
missions in reply for 10 minutes.

The appeal is allowed with no costs in terms of the signed order.

Sarita (Shelly Sengupta)
Court Master

(Signed order is placed on the file)



